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 NAVAJO NATION CODE ANNOTATED 

 

Title 5A 

 

Navajo Uniform Commercial Code 

 

   

 

Note.  The numbering of Navajo Uniform Commercial Code sections remains as 

close to the original Uniform Commercial Code as possible to maintain the 

principle of uniformity. 

 

 

Description of Articles 

 

 Article 1 

 

 Article 1 of the UCC is a general article which defines terms which are 

used throughout the UCC.  (This section of the Navajo UCC has been 

substantially unchanged with the exception of the addition of § 1–110 which 

excludes certain types of barter transactions from the Navajo UCC.) 

 

 Article 2 

 

 Article 2 of the UCC governs the sale of personal property ("goods").  

Goods means all things which are moveable at the time of their identification 

in the contract of sale.  Goods do not include:  (i) intangibles, such as 

patent rights;  (ii) real property, such as houses and land;  or (iii) services 

such as legal or accounting work. 

 

 Article 2 codifies contract law as applied to the sales of personal 

property.  It deals with the four basic questions of contract law:  (1) Is 

there sufficient agreement to be a contract?;  (2) What are the terms of the 

contract?;  (3) Have the parties properly performed their duties under the 

contract?;  and (4) What are the remedies for breach of those duties?  Although 

Article 2 establishes some rules which apply to all sales contracts, for the 

most part the rules in Articles 2 apply only where the parties themselves have 

not made their intentions clear.  For example, one rule which applies to all 

contracts under Article 2 is that contracts for goods valued at more than five 

hundred dollars ($500.00) must be in writing to be enforceable (the Navajo UCC 

exempts certain barter transactions from this requirement under § 1–110). 

 

 Article 2 governs the formation of the contract, such as when an offer to 

sell or purchase has been made, how to change such an offer and how to accept 

it.  For example, if a business makes an offer by mail to sell shoes and does 

not specify how the offer can be accepted, the offer can be accepted by any 

"reasonable means".  Thus, the offer could be accepted by mail, telegram or 

even a telephone call if those methods were found to be reasonable. 

 

 Article 2 governs certain of the terms in a contract if the parties have 

not agreed on that term or have failed to provide for a situation.  These terms 



include price, time of delivery, the point at which the risk of loss passes, 

warranties concerning the goods and remedies for failure to perform.  For 

example, if the parties fail to agree upon or forget to include the place and 

time of delivery for the goods, the UCC states that the goods will be delivered 

at the seller's place of business and the time allowed for delivery will be "a 

reasonable time" as determined by prior dealings between the parties and 

industry custom. 

 

 Article 2 also governs the performance of the obligations under the 

contract.  The questions which arise in this area concern the seller's 

obligation to deliver "conforming" goods, the buyer's obligation to accept 

"conforming" goods, the buyer's right to inspect the goods and the buyer's 

obligation to pay for the goods.  For example, unless the parties agree 

otherwise, the buyer is obligated to pay for the goods at the time and place 

the goods are received. 

 

 Finally, Article 2 sets out the remedies for either party upon the 

failure of the other party to adequately perform its obligations.  The remedies 

must deal with situations, for the seller, in which the buyer refuses to accept 

delivery, cancels the order, refuses to pay or becomes insolvent.  For the 

buyer, these situations include those in which the seller has failed to 

deliver, has delivered "non-conforming" goods, or has delivered goods which 

causes an injury.  For example, unless otherwise agreed by the parties, if 

during the course of several shipments the buyer refuses to make a payment when 

due:  (i) the seller may withhold future delivery;  (ii) may resell the 

remaining goods and sue to recover damages;  or (iii) may sue to recover the 

full purchase price. 

 

 Article 3 

 

 Article 3 of the UCC deals with negotiable instruments, which include 

drafts, business and personal checks, certificates of deposits and promissory 

notes.  Article 3 does not apply to money, documents of title or investment 

securities such as stocks and bonds.  Commercial paper is frequently used as a 

cash substitute.  Thus, a check could be used as a medium of payment instead of 

cash or a note maybe used as a deferred methods of payment. 

 

 Article 3 sets out the obligations and liabilities of the persons who 

issue negotiable instruments and those who are involved in their transfer.  In 

the case of a check, they would include the person who writes the check, his 

bank, the banks who process the check, the bank which finally accepts the check 

and the person or company to whom the check is written.  The type of situations 

for which Article 3 sets out rules include those in which the check is drawn on 

insufficient funds or the signature is forged. 

 

 Article 9 

 

 Article 9 of the UCC governs the creation and enforcement of security 

interests.  A security interest is an interest of a creditor in specific 

property ("collateral") owned by a debtor.  A security interest permits the 

secured creditor after default to sell particular collateral and to apply the 

proceeds of its sales to the payment of his secured debt.  In contrast to a 

secured creditor, an "unsecured" creditor (i.e., a creditor without a security 

interest) has only general rights against the property of the debtor after the 



secured creditors have been paid, and an unsecured creditor has no rights 

against any particular property of a debtor.  The most common examples of a 

security interest arise from the purchase of a vehicle such as a car or tractor 

by an individual.  However, security interests are very important for business 

in financing the acquisition of capital equipment, such as machines, as well as 

the purchasing of inventory and selling goods on credit. 

 

 Article 9 facilitates the purchase of goods by improving the chances of a 

creditor's being repaid and thus encouraging him to sell goods on credit or, in 

the case of a bank, to lend money.  It represents a comprehensive scheme of 

regulation of security interests in personal property.  Article 9 does not 

regulate transactions in land or improvements.  The Article establishes a 

central filing system so that creditors can determine the extent of the 

obligations of a debtor to other creditors and establishes procedures for a 

creditor to enforce a security interest in the case of a debtor's failure to 

pay.  (The enactment of this article does not affect Navajo repossession law.) 

 

 A large part of Article 9 is concerned with establishing the priority of 

secured parties against each other or other creditors of the debtor.  For 

example, if two creditors are depending on the same "collateral" of the debtor 

to "secure" their loans, then, generally, the first creditor to "file" a notice 

of his interest will have the right to have his loan repaid first from the sale 

of the collateral.  However, Article 9 establishes special priority rules for 

secured parties who loan the money to "purchase" the collateral.  This rule 

encourages the purchase of capital equipment by giving priority protection to 

loans or credit extended for the initial purchase of goods. 

 

 History 

 

CJA–1–86 January 29, 1986. 

 

Note.  A "Background and Executive Summary of the Proposed NUCC" which included 

"The NUCC Development Process" and "The Purpose of the NUCC" was incorporated 

in CJA–1–86.  However, for codification purposes, only the "Description of 

Articles 1, 2, 3 and 9" has been provided. 

 

Article 1. General Provisions 

 

Part 1. Short Title, Construction, Application, and Subject Matter of 

the Code 

 

§ 1–101. Short title 

 

 This Navajo Uniform Commercial Code (5A N.N.C. § 1–101 et seq.) shall be 

known and may be cited as the "Navajo Uniform Commercial Code". 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  The Code makes no substantive change to this section except deleting 



references to Articles not adopted by the Navajo Nation. 

 

Commentary.  Each Article of the Code (except this article) may also be cited 

by its own short title.  See §§ 2–101, 3–101 and 9–101. 

 

 Special Plain Language Comment 

 

This provision provides a method of naming parts of the Navajo Uniform 

Commercial Code (the "Code"). 

 

§ 1–102. Purposes;  rules of construction;  variation by agreement 

 

 A. The Code shall be liberally construed and applied to promote its 

underlying purposes and policies. 

 

 B. Underlying purposes and policies of the Code are: 

 

  1. To simplify, clarify and modernize the law governing commercial 

transactions; 

 

  2. To permit the continued expansion of commercial practices 

through custom, usage and agreement of the parties;  and 

 

  3. To make uniform the law of commercial transactions throughout 

the Navajo Nation. 

 

 C. The effect of provisions of this Code may be varied by agreement, 

except as otherwise provided in this Code and except that the obligations of 

good faith, diligence, reasonableness and care prescribed by this Code may not 

be disclaimed by agreement, but the parties may by agreement determine the 

standards by which the performance of such obligations is to be measured if 

such standards are not manifestly unreasonable. 

 

 D. The presence in certain provisions of this Code of the words "unless 

otherwise agreed" or words of similar import does not imply that the effect of 

other provisions may not be varied by agreement under Subsection (C). 

 

 E. In this Code unless the context otherwise requires: 

 

  1. Words in the singular number include the plural, and in the 

plural include the singular;  and 

 

  2. Words of the masculine gender include the feminine and the 

neuter, and when the sense so indicates words of the neuter gender may 

refer to any gender. 

 

 F. The "Official Comments" and the "Special Plain Language Comments" are 

informational only and not binding on the courts, since they do not purport to 

be comprehensive statements of the meaning and effect of the statute to which 

they refer. 

 

 History 

 

CJA–1–86, January 29, 1986. 



 

 Official Comment 

 

Changes.  The Code adds a new section, "Special Plain Language Comments", to 

facilitate use of the Code, but new Subsection (F) makes clear that such 

comments and the Official Comments are not the law. 

 

Commentary.  1.  Subsections (A) and (B) are intended to make it clear that: 

 

This Code is drawn to provide flexibility so that, since it is intended to be a 

semi-permanent piece of legislation, it will provide its own machinery for 

expansion of commercial practices.  It is intended to make it possible for the 

law embodied in this Code to be developed by the courts in the light of 

unforeseen and new circumstances and practices.  However, the proper 

construction of the Code requires that its interpretation and application be 

limited to its reason. 

 

The Code should be construed in accordance with its underlying purposes and 

policies.  The text of each section should be read in the light of the purpose 

and policy of the rule or principle in question, as well as of the Code as a 

whole, and the application of the language should be construed narrowly or 

broadly, as the case may be, in conformity with the purposes and policies 

involved. 

 

2. Subsection (C) states affirmatively at the outset that freedom of contract 

is a principle of the Code:  "the effect" of its provisions may be varied by 

"agreement".  The meaning of the statute itself must be found in its text, 

including its definitions, and in appropriate extrinsic aids;  it cannot be 

varied by agreement.  But the Code seeks to avoid the type of interference with 

evolutionary growth found in Manhattan Co. v. Morgan, 242 N.Y. 38, 150 N.E. 594 

(1926).  Thus, private parties cannot make an instrument negotiable within the 

meaning of Article 3 except as provided in § 3–104;  nor can they change the 

meaning of such terms as "bona fide purchaser", "holder in due course", or "due 

negotiation", as used in this Code.  But an agreement can change the legal 

consequences which would otherwise flow from the provisions of the Code.  

"Agreement" here includes the effect given to course of dealing, usage of trade 

and course of performance by §§ 1–201, 1–205 and 2–208;  the effect of an 

agreement on the rights of third parties is left to specific provisions of this 

Code and to supplementary principles applicable under the next section.  The 

rights of third parties under § 9–301 when a security interest is unperfected, 

for example, cannot be destroyed by a clause in the security agreement. 

 

This principle of freedom of contract is subject to specific exceptions found 

elsewhere in the Code and to the general exception stated here.  The specific 

exceptions vary in explicitness:  the Statute of Frauds found in § 2–201, for 

example, does not explicitly include oral waiver of the requirement of a 

writing, but a fair reading denies enforcement to such a waiver as part of the 

"contract" made unenforceable;  § 9–501(C), on the other hand, is quite 

explicit.  Under the exception for "the obligations of good faith, diligence, 

reasonableness and care prescribed by this Code", provisions of the Code 

prescribing such obligations are not to be disclaimed.  However, the section 

also recognizes the prevailing practice of having agreements set forth 

standards by which due diligence is measured and explicitly provides that, in 

the absence of a showing that the standards manifestly are unreasonable, the 



agreement controls.  In this connection, § 1–205 incorporating into the 

agreement prior course of dealing and usages of trade is of particular 

importance. 

 

3. Subsection (D) is intended to make it clear that, as a matter of drafting, 

words such as "unless otherwise agreed" have been used to avoid controversy as 

to whether the subject matter of a particular Section does or does not fall 

within the exceptions to Subsection (C), but absence of such words contains no 

negative implications since under Subsection (C) the general and residual rule 

is that the effect of all provisions of the Code may be varied by agreement, 

subject to the prior comments. 

 

4. Subsection (F) is intended to clarify the status of the "Special Plain 

Language Comments".  These comments are only to assist the lay reader and are 

not to be used by parties to interpret the Code.  The Official Comments have 

been adapted from the "Official Comments" of the Commissioners On Uniform State 

Laws to the corresponding sections of the Uniform Commercial Code as adopted by 

the States.  The Official Comments to this Code do not attempt to describe the 

respects in which they depart from those other "Official Comments". 

 

 Special Plain Language Comment 

 

This section describes the basic principles of the Code and how it relates to 

other laws.  The section also describes generally the extent to which the Code 

may be varied by agreement by the parties to a contract. 

 

 Cross References 

 

N.U.C.C. § 1–110. 

 

§ 1–103. Supplementary general principles of law applicable 

 

 Unless displaced by the particular provisions of this Code or other 

applicable Navajo law, the principles of law and equity, including the law 

merchant and the law relative to capacity to contract, principal and agent, 

estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy or 

other validating or invalidating cause shall supplement its provisions.  The 

adoption of the Code does not preempt the consumer protection laws of the 

states which continue to apply to appropriate transactions pursuant to 7 N.N.C. 

§ 204 to the extent that such laws would be applicable. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  Except as stated in this paragraph, this section is intended to have 

the same meaning and effect as § 1–103 of the Uniform Commercial Code as 

adopted by the states.  In addition, since the Uniform Sales Code was never 

adopted by the Navajo Nation, the Navajo Nation has adopted certain statutory 

provisions regarding capacity to contract.  The final sentence has been added 

to clarify the status of consumer protection laws after the adoption of the 

Code. 



 

Commentary.  1. This section indicates the continued applicability to 

commercial contracts of all supplemental bodies of law except insofar as they 

are explicitly displaced by this Code. 

 

2. The general law of capacity will be limited by any Navajo statute or 

ordinance which limits the capacity of a non-complying person to sue.  These 

limits are equally applicable to contracts of sale to which such person is a 

party. 

 

3. The listing given in this section is merely illustrative;  no listing could 

be exhaustive.  Nor is the fact that in some sections particular circumstances 

have led to express reference to other fields of law intended at any time to 

suggest the negation of the general application of the principles of this 

section. 

 

4. Except as provided in § 1–110, the Code does not preempt the consumer 

protection laws of the states which apply to a transaction pursuant to 7 N.N.C 

§ 204.  However, the application of such state laws to transactions governed by 

this Code may be varied or preempted by subsequent Navajo legislation. 

 

 Special Plain Language Comment 

 

The Code does not settle all questions in commercial law.  A person or a court 

must depend on other bodies of law to aid in the interpretation of its 

provisions. 

 

§ 1–104. Construction against implicit repeal 

 

 This Code being a general act intended as a unified coverage of its 

subject matter, no part of it shall be deemed to be impliedly repealed by 

subsequent legislation if such construction can reasonably be avoided. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

104 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  This section is intended to express the policy that no Code which 

bears evidence of carefully considered permanent regulative intention should 

lightly be regarded as impliedly repealed by subsequent legislation.  This 

Code, carefully integrated and intended as a uniform codification of permanent 

character covering an entire "field" of law, is to be regarded as particularly 

resistant to implied repeal. 

 

 Special Plain Language Comment 

 

The Code should not be considered repealed by later laws unless no other 

interpretation is possible. 

 



§ 1–105. Territorial application of the Code:  parties' power to choose 

applicable law 

 

 A. Except as provided hereafter in this section, when a transaction bears 

a reasonable relation to the Navajo Nation and also to another state or nation, 

the parties may agree that the law either of the Navajo Nation or of such state 

or nation shall govern their rights and duties.  Failing such agreement, this 

Code applies to transactions bearing an appropriate relation to the Navajo 

Nation. 

 

 B. Where one of the following provisions of this Code specifies the 

applicable law, that provision governs and a contrary agreement is effective 

only to the extent permitted by the law (including the conflict of laws rules) 

so specified:  Rights of creditors against sold goods.  Section 2–402.  

Perfection provisions of the Article on Secured Transactions.  Section 9–103. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

105 of the Uniform Commercial Code as adopted by the states, except that 

deletions were made to conform the Code to the legal status of the Navajo 

Nation. 

 

Commentary.  1. Subsection (A) states affirmatively the right of the parties to 

a multi-jurisdiction transaction or a transaction involving foreign trade to 

choose their own law.  That right is subject to the firm rules stated in the 

sections listed in Subsection (B), and is limited to jurisdictions to which the 

transaction bears a "reasonable relation".  In general, the test of "reasonable 

relation" is similar to that laid down by the Supreme Court in Seeman v. 

Philadelphia Warehouse Co., 274 U.S. 403, 47 S.Ct. 626, 71 L.Ed. 1123 (1927).  

Ordinarily, the law chosen must be that of a jurisdiction where a significant 

enough portion of the making or performance of the contract is to occur or 

occurs.  But an agreement as to choice of law may sometimes take effect as a 

short-hand expression of the intent of the parties as to matters governed by 

their agreement, even though the transaction has no significant contact with 

the jurisdiction chosen. 

 

2. Where there is no agreement as to the governing law, the Code is applicable 

to any transaction having an "appropriate" relation to the Navajo Nation.  Of 

course, the Code applies to any transaction which takes place in its entirety 

in the Navajo Nation.  But the mere fact that suit is brought in the Navajo 

Nation does not make it appropriate to apply the substantive law of the Navajo 

Nation.  Cases where a relation to the Navajo Nation is not "appropriate" 

include, for example, those where the parties have clearly contracted on the 

basis of some other law, as where the law of the place of contracting and the 

law of the place of contemplated performance are the same and are contrary to 

the law under the Code. 

 

3. Where a transaction has significant contacts with the Navajo Nation and also 

with other jurisdictions, the question what relation is "appropriate" is left 



to judicial decision.  In deciding that question, the court is not strictly 

bound by precedents established in other contexts.  Thus, a conflict-of-laws 

decision refusing to apply a purely local statute or rule of law to a 

particular multi-jurisdiction transaction may not be valid precedent for 

refusal to apply the Code in an analogous situation.  Application of the Code 

in such circumstances may be justified by its comprehensiveness, by the policy 

of uniformity, and by the fact that it is in large part a reformulation and 

restatement of the law merchant and of the understanding of a business 

community which transcends Navajo Nation, state and even national boundaries.  

(Compare Global Commerce Corp. v. Clark–Babbitt Industries, Inc., 239 F.2d 716, 

719 (2d Cir. 1956).) In particular, where a transaction is governed in large 

part by the Code, application of another law to some detail of performance 

because of an accident of geography may violate the commercial understanding of 

the parties. 

 

4. Choice of law decisions often appropriately rest on policies of giving 

effect to agreements and of uniformity of result, regardless of where suit is 

brought.  To the extent that such policies prevail, the relevant considerations 

are similar in such a court to those outlined above. 

 

5. Subsection (B) spells out essential limitations on the parties' right to 

choose the applicable law.  Especially in Article 9, parties taking a security 

interest or asked to extend credit which may be subject to a security interest 

must have sure ways to find out whether and where to file and where to look for 

possible existing filing. 

 

6. Section 9–103 should be consulted as to the rules for perfection of security 

interests and the effects of perfection and non-perfection. 

 

 Special Plain Language Comment 

 

Persons who make a commercial agreement may choose the law of either the Navajo 

Nation or another state or nation if their agreement has sufficient connection 

to the place they choose.  Where the parties do not choose which law to use, 

the Code will apply if the transaction has enough contacts with the Navajo 

Nation. 

 

   

 

What constitutes "reasonable" or "appropriate" relation to a transaction within 

the meaning of Uniform Commercial Code § 1–105(1), 63 A.L.R.3d 341 (1975). 

 

§ 1–106. Remedies to be liberally administered 

 

 A. The remedies provided by this Code shall be liberally administered to 

the end that the aggrieved party may be put in as good a position as if the 

other party had fully performed, but neither consequential nor special nor 

penal damages may be had except as specifically provided in this Code or by 

other rule of law. 

 

 B. Any right or obligation declared by this Code is enforceable by action 

unless the provision declaring it specifies a different and limited effect. 

 

 History 



 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

106 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  Subsection (A) is intended to effect three things: 

 

1. First, to negate the unduly narrow or technical interpretation of some 

remedial provisions of prior commercial statutes in other States by providing 

that the remedies in this Code are to be liberally administered to the end 

stated in the section.  Second, to make it clear that compensatory damages are 

limited to compensation.  They do not include consequential or special damages, 

or penal damages;  and the Code elsewhere makes it clear that damages must be 

minimized.  Cf. §§ 1–203, 2–706(A), and 2–217(B).  The third purpose of 

Subsection (A) is to reject any doctrine that damages must be calculable with 

mathematical accuracy.  Compensatory damages are often at best approximate:  

they have to be proved with whatever definiteness and accuracy the facts 

permit, but no more.  Cf. § 2–204(C). 

 

2. Under Subsection (B) any right or obligation described in this Code is 

enforceable by court action, even though no remedy may be expressly provided, 

unless a particular provision specifies a different and limited effect.  

Whether specific performance or other equitable relief is available is 

determined not by this section but by specific provisions and by supplementary 

principles.  Cf. §§ 1–103, 2–716. 

 

3. "Consequential" or "special" damages and "penal" damages are not defined 

terms in the Code, but are used in the sense given them by the leading cases on 

the subject. 

 

 Cross References 

 

5A N.N.C. §§ 1–103, 1–203, 2–204(C), 2–701, 2–706(A), 2–712(B), and 2–716. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Aggrieved party".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

Remedies for breaking an agreement or failing to perform a promise under the 

Code should be applied in a way which puts both parties, as much as possible, 

in the same position as they would have been if the agreement had not been 



breached.  The Code also limits the ability to recover damages greater than the 

loss. 

 

§ 1–107. Waiver or renunciation of claim or right after breach 

 

 Any claim or right arising out of an alleged breach can be discharged in 

whole or in part without consideration by a written waiver or renunciation 

signed and delivered by the aggrieved party. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

107 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  This section makes consideration unnecessary to the effective 

renunciation or waiver of rights or claims arising out of an alleged breach of 

a commercial contract where such renunciation is in writing and signed and 

delivered by the aggrieved party.  Its provisions, however, must be read in 

conjunction with the section imposing an obligation of good faith (§ 1–203).  

There may, of course, also be an oral renunciation or waiver sustained by 

consideration but subject to Statute of Frauds provisions and to the section of 

Article 2 on Sales dealing with the modification of signed writings (§ 2–209).  

As is made express in the latter Section, this Code fully recognizes the 

effectiveness of waiver and estoppel. 

 

 Cross References 

 

5A N.N.C.  §§ 1–203, 2–201 and 2–209.  And see 5A N.N.C. § 2–719. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Written".  Section 1–201. 

 

§ 1–108. Severability 

 

 If any provision or clause of this Code or application thereof to any 

person or circumstances is held invalid, such invalidity shall not affect other 

provisions or applications of the Code which can be given effect without the 

invalid provision or application, and to this end the provisions of this Code 

are declared to be severable. 

 

 History 

 

CJA–1–86, January 29, 1986. 



 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

108 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This is the model severability section recommended by the National 

Conference of Commissioners on Uniform State Laws for inclusion in all acts of 

extensive scope. 

 

 Definitional Cross References 

 

"Person".  Section 1–201 

 

§ 1–109. Section captions 

 

 Section captions are parts of the Code. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

109 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  To make explicit in all jurisdictions that section captions are a 

part of the text of this Code and not mere surplusage. 

 

§ 1–110. Special limitations on application of Code 

 

 Notwithstanding any other provision of this Code to the contrary, this 

Code shall not apply to any exclusively barter transaction in which the 

aggregate market value of all the goods and services involved in the 

transaction does not exceed ten thousand dollars ($10,000) at the time of the 

transaction.  Such transactions shall be governed by the customs and usages of 

the Navajo Nation. 

 

 History 

 

CJA–1–86 January 29, 1986. 

 

 Official Comment 

 

Changes.  This section does not appear in the Uniform Commercial Code as 

adopted by the states.  It has been added in order to prevent the Code from 

interfering in the types of transactions found in the traditional Navajo 

economy.  This section preempts state law, including state consumer protection 

statutes, for these transactions which will be governed solely by the customs 

and usages of the Navajo Nation.  See § 1–103, Comment 4. 

 

 Special Plain Language Comment 

 



This section exempts certain transactions in the traditional Navajo economy 

from the Code. 

 

§ 1–111. Administration of the NUCC;  regulations 

 

 A. The Department of Commerce within the Division of Economic 

Development, or its designated successor, shall be charged with the 

administration of this Code.  Said Department is authorized to employ such 

personnel as may be necessary for the administration of this Code. 

 

 B. The Department of Commerce within the Division of Economic 

Development, or its designated successor, is authorized to promulgate, upon the 

review and approval of the Attorney General and the Economic Development 

Committee of the Navajo Nation Council, regulations regarding those matters 

designated to be set by regulation herein.  Provided, the Department shall set 

forth in such regulations the specific section herein to which they relate. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

Note.  Slightly reworded for purposes of statutory form. 

 

Part 2. General Definitions and Principles of Interpretation 

 

§ 1–201. General definitions 

 

 Subject to additional definitions contained in the subsequent Articles of 

this Code which are applicable to specific Articles or Parts thereof, and 

unless the context otherwise requires, in this Code: 

 

 A. "Action" in the sense of a judicial proceeding including recoupment, 

counterclaim, set-off, suit in equity and any other proceedings in which rights 

are determined. 

 

 B. "Aggrieved party" means a party entitled to resort to a remedy. 

 

 C. "Agreement" means the bargain of the parties in fact as found in their 

language or by implication from other circumstances including course of dealing 

or usage of trade or course of performance as provided in this Code (§§ 1–205 

and 2–208).  Whether an agreement has legal consequences is determined by the 

provisions of this Code, if applicable;  otherwise by the law of contracts (§ 

1–103).  (Compare "Contract".) 

 

 D. "Bank" means any person engaged in the business of banking. 

 

 E. "Barter" means to exchange goods without exchanging money. 

 

 F. "Bearer" means the person in possession of an instrument, document of 

title, or certificated security payable to bearer or indorsed in blank. 

 

 G. "Bill of lading" means a document evidencing the receipt of goods for 

shipment issued by a person engaged in the business of transporting or 



forwarding goods, and includes an airbill.  "Airbill" means a document serving 

for air transportation as a bill of lading does for marine or rail 

transportation, and includes an air consignment note or air way bill. 

 

 H. "Branch" includes a separately incorporated foreign branch of a bank. 

 

 I. "Burden of establishing" a fact means the burden of persuading the 

triers of fact that the existence of the fact is more probable than its 

non-existence. 

 

 J. "Buyer in ordinary course of business" means a person who in good 

faith and without knowledge that the sale to him is in violation of the 

ownership rights or security interest of a third party in the goods, buys in 

ordinary course from a person in the business of selling goods of that kind, 

but does not include a pawnbroker.  All persons who sell minerals or the like 

(including oil and gas) at wellhead or minehead shall be deemed to be persons 

in the business of selling goods of that kind.  "Buying" may be for cash or by 

exchange of other property or on secured or unsecured credit and includes 

receiving goods or documents of title under a pre-existing contract for sale, 

but does not include a transfer in bulk or as security for, or in total or 

partial satisfaction of a money debt. 

 

 K. "Conspicuous":  A term or clause is conspicuous when it is so written 

that a reasonable person against whom it is to operate ought to have noticed 

it.  A printed heading in capitals (as:  NON–NEGOTIABLE BILL OF LADING) is 

conspicuous.  Language in the body of a form is "conspicuous" if it is in 

larger or other contrasting type or color.  But in a telegram any stated term 

is "conspicuous".  Whether a term or clause is "conspicuous" or not is for 

decision by the court. 

 

 L. "Contract" means the total legal obligation which results from the 

parties' agreement as affected by this Code and any other applicable rules of 

law.  (Compare "Agreement".) 

 

 M. "Creditor" includes a general creditor, a secured creditor, a lien 

creditor and any representative of creditors, including an assignee for the 

benefit of creditors, a trustee in bankruptcy, a receiver in equity and an 

executor or administrator of an insolvent debtor's or assignor's estate. 

 

 N. "Defendant" includes a person in the position of defendant in a 

cross-action or counterclaim. 

 

 O. "Delivery" with respect to instruments, documents of title, chattel 

paper, or certificated securities means voluntary transfer of possession. 

 

 P. "Document of title" includes bill of lading, dock warrant, dock 

receipt, warehouse receipt or order for the delivery of goods, and also any 

other document which in the regular course of business or financing is treated 

as adequately evidencing that the person in possession of it is entitled to 

receive, hold and dispose of the document and the goods it covers.  To be a 

document of title a document must purport to be issued by or addressed to a 

bailee and purport to cover goods in the bailee's possession which are either 

identified or are fungible portions of an identified mass. 

 



 Q. "Fault" means wrongful act, omission or breach. 

 

 R. "Fungible" with respect to goods or securities means goods or 

securities of which any unit is, by nature or usage of trade, the equivalent of 

any other like unit.  Goods which are not fungible shall be deemed fungible for 

the purposes of this Code to the extent that under a particular agreement or 

document unlike units are treated as equivalents. 

 

 S. "Genuine" means free of forgery or counterfeiting. 

 

 T. "Good faith" means honesty in fact in the conduct or transaction 

concerned. 

 

 U. "Holder" means a person who is in possession of a document of title or 

an instrument or a certificated investment security drawn, issued, or indorsed 

to him or his order or to bearer or in blank. 

 

 V. To "honor" is to pay or to accept and pay, or where a credit so 

engages to purchase or discount a draft complying with the terms of the credit. 

 

 W. "Insolvency proceedings" includes any assignment for the benefit of 

creditors or other proceedings intended to liquidate or rehabilitate the estate 

of the person involved. 

 

 X. A person is "insolvent" who either has ceased to pay his debts in the 

ordinary course of business or cannot pay his debts as they become due or is 

insolvent within the meaning of the federal bankruptcy law. 

 

 Y. "Money" means a medium of exchange authorized or adopted by a domestic 

or foreign government as a part of its currency. 

 

 Z. "Navajo Indian Country" means the territory defined in 7 N.N.C. § 254.  

Certain communities within the exterior boundaries of "Navajo Indian Country" 

are excepted from the definition of "Navajo Indian Country" if they are 

predominantly non-Indian in character.  7 N.N.C. § 254(D). 

 

 AA. A person has "notice" of a fact when: 

 

  1. He has actual knowledge of it;  or 

 

  2. He has received a notice or notification of it;  or 

 

  3. From all the facts and circumstances known to him at the time in 

question he has reason to know that it exists. 

 

 A person "knows" or has "knowledge" of a fact when he has actual 

knowledge of it.  "Discover" or "learn" or a word or phrase of similar import 

refers to knowledge rather than to reason to know.  The time and circumstances 

under which a notice or notification may cease to be effective are not 

determined by this Code. 

 

 BB. A person "notifies" or "gives" a notice or notification to another by 

taking such steps as may be reasonably required to inform the other in ordinary 

course whether or not such other actually comes to know of it.  A person 



"receives" a notice or notification when: 

 

  1. It comes to his attention;  or 

 

  2. It is duly delivered at the place of business through which the 

contract was made or at any other place held out by him as the place for 

receipt of such communications. 

 

 CC. Notice, knowledge or a notice of notification received by an 

organization is effective for a particular transaction from the time when it is 

brought to the attention of the individual conducting that transaction, and in 

any event from the time when it would have been brought to his attention if the 

organization had exercised due diligence.  An organization exercises due 

diligence if it maintains reasonable routines for communicating significant 

information to the person conducting the transaction and there is reasonable 

compliance with the routines.  Due diligence does not require an individual 

acting for the organization to communicate information unless he has reason to 

know of the transaction and that the transaction would be materially affected 

by the information. 

 

 DD. "Organization" includes a corporation, government or governmental 

subdivision, agency or tribal enterprise, business trust, estate, trust, 

partnership or association, two or more persons having a joint or common 

interest, or any other legal or commercial entity. 

 

 EE. "Party", as distinct from "third party", means a person who has 

engaged in a transaction or made an agreement within this Code. 

 

 FF. "Person" includes an individual or an organization (see § 1–102). 

 

 GG. "Presumption" or "presumed" means that the trier of fact must find 

the existence of the fact presumed unless and until evidence is introduced 

which would support a finding of its non-existence. 

 

 HH. "Purchase" includes taking by sale, barter, discount, negotiation, 

mortgage, pledge, lien, issue or re-issue, gift or any other voluntary 

transaction creating an interest in property. 

 

 II. "Purchaser" means a person who takes by purchase. 

 

 JJ. "Remedy" means any remedial right to which an aggrieved party is 

entitled with or without resort to a tribunal. 

 

 KK. "Representative" includes an agent, an officer of a corporation or 

association, and a trustee, executor or administrator of an estate, or any 

other person empowered to act for another. 

 

 LL. "Rights" includes remedies. 

 

 MM. "Security interest" means an interest in personal property or 

fixtures which secures payment or performance of an obligation.  The retention 

or reservation of title by a seller of goods notwithstanding shipment or 

delivery to the buyer (§ 2–401) is limited in effect to a reservation of a 

"security interest".  The term also includes any interest of a buyer of 



accounts or chattel paper which is subject to Article 9.  The special property 

interest of a buyer of goods on identification of such goods to a contract for 

sale under § 2–401 is not a "security interest", but a buyer may also acquire a 

"security interest" by complying with Article 9.  Unless a lease or consignment 

is intended as security, reservation of title thereunder is not a "security 

interest" but a consignment is in any event subject to the provisions on 

consignment sales (§ 2–326).  Whether a lease is intended as security is to be 

determined by the facts of each case;  however, (1) the inclusion of an option 

to purchase does not of itself make the lease one intended for security, and 

(2) an agreement that upon compliance with the terms of the lease the lessee 

shall become or has the option to become the owner of the property for no 

additional consideration or for a nominal consideration does make the lease one 

intended for security. 

 

 NN. "Send" in connection with any writing or notice means to deposit in 

the mail or deliver for transmission by any other usual means of communication 

with postage or cost of transmission provided for and properly addressed and in 

the case of an instrument to an address specified thereon or otherwise agreed, 

or if there be none to any address reasonable under the circumstances.  The 

receipt of any writing or notice within the time at which it would have arrived 

if properly sent has the effect of a proper sending. 

 

 OO. "Signed" includes any symbol executed or adopted by a party with 

present intention to authenticate a writing. 

 

 PP. "Surety" includes guarantor. 

 

 QQ. "Telegram" includes a message transmitted by radio, teletype, cable, 

any mechanical method of transmission, or the like. 

 

 RR. "Term" means that portion of an agreement which relates to a 

particular matter. 

 

 SS. "Unauthorized" signature or indorsement means one made without 

actual, implied or apparent authority and includes forgery. 

 

 TT. "Value".  Except as otherwise provided with respect to negotiable 

instruments (§ 3–303), a person gives "value" for rights if he acquires them: 

 

  1. In return for a binding commitment to extend credit or for the 

extension of immediately available credit whether or not drawn upon and 

whether or not a charge-back is provided for in the event of difficulties 

in collection;  or 

 

  2. As security for or in total or partial satisfaction of a 

pre-existing claim:  or 

 

  3. By accepting delivery pursuant to a pre-existing contract for 

purchase;  or 

 

  4. Generally, in return for any consideration sufficient to support 

a simple contract. 

 

 UU. "Warehouse receipt" means a receipt issued by a person engaged in the 



business of storing goods for hire. 

 

 VV. "Written" or "writing" includes printing, typewriting or any other 

intentional reduction to tangible form. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  Except as stated in this paragraph, this section is intended to have 

the same meaning and effect as § 1–201 of the Uniform Commercial Code as 

adopted by the states.  The phrase "tribal enterprise" has been added to the 

definition of "Organization".  The word "barter" has been added to the 

definition of "Purchase".  The definitions of the words "Barter" and "Navajo 

Indian Country" have been added. 

 

Commentary.  A–B.  [Omitted] 

 

C. "Agreement".  As used in this Code the word is intended to include full 

recognition of usage of trade, course of dealing, course of performance and the 

surrounding circumstances as effective parts thereof, and of any agreement 

permitted under the provisions of the Code to displace a stated rule of law. 

 

D–I. [Omitted] 

 

J. "Buyer in ordinary course of business".  The definition clarifies the type 

of person protected.  Its major significance lies in § 2–403 and in the 

Articles on Secured Transactions (Article 9). 

 

The reference to minerals and the like makes clear that a buyer in ordinary 

course buying minerals under the circumstances described takes free of a prior 

mortgage created by the sellers.  See Comment to § 9–103. 

 

A pawnbroker cannot be a buyer in ordinary course of business because the 

person from whom he buys goods (or acquires ownership after foreclosing an 

initial pledge) is typically an ordinary user and not a person engaged in 

selling goods of that kind. 

 

K. "Conspicuous".  This is intended to indicate some of the methods of making a 

term attention-calling.  But the test is whether attention can reasonably be 

expected to be called to it. 

 

L–N. [Omitted] 

 

O. "Delivery" refers to physical possession. 

 

P. "Document of title".  By making it explicit that the obligation of 

designation of a third party as "bailee" is essential to a document of title, 

this definition clearly rejects any such result which treats a conditional 

sales contract as a document of title.  Also the definition is left open so 

that new types of documents may be included.  It is unforeseeable what 

documents may one (1) day serve the essential purpose now filled by warehouse 



receipts and bills of lading.  Truck transport has already opened up problems 

which do not fit the patterns of practice resting upon the assumption that a 

draft can move through banking channels faster than the goods themselves can 

reach their destination.  There lie ahead air transport and such probabilities 

as teletype transmission of what may some day be regarded commercially as 

"Documents of Title".  The definition is stated in terms of the function of the 

documents with the intention that any document which gains commercial 

recognition as accomplishing the desired result shall be included within its 

scope.  Fungible goods are adequately identified within the language of the 

definition by identification of the mass of which they are a part. 

 

The goods must be "described", but the description may be by marks or labels 

and may be qualified in such a way as to disclaim personal knowledge of the 

issuer regarding contents or condition.  However, baggage and parcel checks and 

similar "tokens" of storage which identify stored goods only as those received 

in exchange for the token are not covered by this article. 

 

The definition is broad enough to include an airway bill. 

 

Q. [Omitted] 

 

R. "Fungible".  Fungibility of goods "by agreement" has been added for clarity 

and accuracy. 

 

S. [Omitted] 

 

T. "Good faith".  "Good faith", whenever it is used in the Code, means at least 

what is here stated.  In certain Articles, by specific provision, additional 

requirements are made applicable.  See, e.g., § 2–103(A)(2).  To illustrate, in 

the Article on Sales, § 2–103, good faith is expressly defined as including in 

the case of a merchant observance of reasonable commercial standards of fair 

dealing in the trade, so that throughout that Article wherever a merchant 

appears in the case an inquiry into his observance of such standards is 

necessary to determine his good faith. 

 

U–W. [Omitted] 

 

X. "Insolvent".  The three tests of insolvency—"ceased to pay his debts in the 

ordinary course of business", "cannot pay his debts as they become due", and 

"insolvent within the meaning of the federal bankruptcy law"—are expressly set 

up as alternative tests and must be approached from a commercial standpoint. 

 

Y. "Money".  The test adopted is that of sanction of government, whether by 

authorization before issue or adoption afterward, which recognizes the 

circulating medium as a part of the official currency of that government.  The 

narrow view that money is limited to legal tender is rejected. 

 

Z. "Navajo Indian Country".  This definition was added to clarify the scope of 

the Code. 

 

AA. "Notice".  Under the definition a person has notice when he has received a 

notification of the fact in question.  But by the last sentence the Code leaves 

open the time and circumstances under which notice or notification may cease to 

be effective.  Therefore, such cases as Graham v. White–Phillips Co., 296 U.S. 



27, 56 S.Ct. 21, 80 LEd. 20 (1935), are not overruled. 

 

BB. "Notifies".  This is the word used when the essential fact is the proper 

dispatch of the notice, not its receipt.  Compare "Send".  When the essential 

fact is the other party's receipt of the notice, that is stated.  The second 

sentence states when a notification is received. 

 

CC. This makes clear that reason to know, knowledge, or a notification, 

although "received" for instance by a clerk in Department A of an organization, 

is effective for a transaction conducted in Department P only from the time 

when it was or should have been communicated to the individual conducting that 

transaction. 

 

DD. "Organization".  This is the definition of every type of entity or 

association, excluding an individual, acting as such.  The definition of 

"organization" given here includes a number of entities or associations not 

specifically mentioned in prior definition of "person", namely, government, 

governmental subdivision (including tribal enterprise) or agency, business 

trust, trust and estate. 

 

EE. "Party".  Mention of a party includes, of course, a person acting through 

an agent.  However, where an agent comes into opposition or contrast to his 

principal, particular account is taken of that situation. 

 

FF. "Person".  See Comment to definition of "Organization".  The reference to § 

1–102 is to Subsection (E) of that section. 

 

GG. [Omitted] 

 

HH. "Purchase" includes acquisition of property by barter.  Barter transfers of 

property within the "traditional economy" of the Navajo People are purchases 

under this Code.  See also § 1–110. 

 

II. [Omitted] 

 

JJ. "Remedy".  The purpose is to make it clear that both remedy and rights (as 

defined) include those remedial rights of "self help" which are among the most 

important bodies of rights under this Code, remedial rights being those to 

which an aggrieved party can resort on his own motion. 

 

KK. [Omitted] 

 

LL. "Rights".  See Comment to "Remedy". 

 

MM. "Security Interest".  The present definition is elaborated, in view 

especially of the complete coverage of the subject in Article 9.  Notice that 

in view of the Article the term includes the interest of certain outright 

buyers of certain kinds of property.  The last two sentences give guidance on 

the question whether reservation of title under a particular lease of personal 

property is or is not a security interest. 

 

NN. "Send".  Compare "notifies". 

 

OO. "Signed".  The inclusion of authentication in the definition of "signed" is 



to make clear that as the term is used in this Code a complete signature is not 

necessary.  Authentication maybe printed, stamped or written;  it maybe by 

initials or by thumbprint.  It may be on any part of the document and in 

appropriate cases may be found in a billhead or letterhead.  No catalog of 

possible authentications can be complete and the court must use common sense 

and commercial experience in passing upon these matters.  The question always 

is whether the symbol was executed or adopted by the party with present 

intention to authenticate the writing. 

 

PP–RR. [Omitted] 

 

SS. "Value".  Commercial usage has tended to define value as any consideration 

sufficient to support a simple contract, including the taking of property in 

satisfaction of or as security for a pre-existing claim.  Subsections (A), (B) 

and (D) in substance continue the definitions of "value" in such commercial 

usage.  Subsection (C) makes explicit that "value" is also given in a third 

situation:  where a buyer by taking delivery under a pre-existing contract 

converts a contingency into a fixed obligation. 

 

This definition is not applicable to Article 3.  A bank or other financing 

agency which in good faith makes advances against property held as collateral 

becomes a bona fide purchaser of that property even though provision may be 

made for charge-back in case of trouble.  Checking credit is "immediately 

available" within the meaning of this section if the bank would be subject to 

an action for slander of credit in case checks drawn against the credit were 

dishonored, and when a charge-back is not discretionary with the bank, but may 

only be made when difficulties in collection arise in connection with the 

specific transaction involved. 

 

TT. "Warehouse receipt".  Receipts issued by a field warehouse are included, 

provided the warehouseman and the depositor of the goods are different persons. 

 

 Special Plain Language Comment 

 

When reading any sections in this Code, it is very important to check to see if 

any of the terms are defined and to read the definitions of those terms.  

Unless one reads the definitions, the full meaning of a statute may not be 

understood. 

 

§ 1–202. Prima facie evidence by third party documents 

 

 A document in due form purporting to be a bill of lading, policy or 

certificate of insurance, official weigher's or inspector's certificate, 

consular invoice, or any other document authorized or required by the contract 

to be issued by a third party shall be prima facie evidence of its own 

authenticity and genuineness and of the facts stated in the document by the 

third party. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 



Changes.  This section is intended to have the same meaning and effect as § 1–

202 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. This section is designed to supply judicial recognition for 

documents which have traditionally been relied upon as trustworthy by 

participants in commercial dealings. 

 

2. This section is concerned only with documents which have been given a 

preferred status by the parties themselves, who have required their procurement 

in the agreement, and for this reason the applicability of the section is 

limited to actions arising out of the contract which authorized or required the 

document.  The documents listed are intended to be illustrative and not all 

inclusive. 

 

3. The provisions of this section go no further than establishing the documents 

in question as prima facie evidence and leave to the court the ultimate 

determination of the facts where the accuracy or authenticity of the documents 

is questioned.  In this connection the section calls for a commercially 

reasonable interpretation. 

 

 Definitional Cross References 

 

"Bill of lading".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Genuine".  Section 1–201. 

 

 Special Plain Language Comment 

 

Certain types of documents have special meaning and are presumed to be what 

they look like.  Reliance on such documents is generally presumed to be 

reasonable. 

 

§ 1–203. Obligation of good faith 

 

 Every contract or duty within this Code imposes an obligation of good 

faith in its performance or enforcement. 

 

 History 

 

CJA–1–86 January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

203 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  This section sets forth a basic principle running throughout this 

Code.  The principle involved is that in commercial transactions good faith is 

required in the performance and enforcement of all agreements or duties.  

Particular applications of this general principle appear in specific provisions 

of the Code such as the option to accelerate at will (§ 1–208), the right to 

cure a defective delivery of goods (§ 2–508), the duty of a merchant buyer who 



has rejected goods to effect salvage operations (§ 2–603), substituted 

performance (§ 2–614), and failure of presupposed conditions (§ 2–615).  The 

concept, however, is broader then any of these illustrations and applies 

generally, as stated in this section, to the performance or enforcement of 

every contract or duty within this Code.  It is further implemented by § 1–205 

on course of dealing and usage of trade. 

 

It is to be noted that under the Sales Article definition of good faith (§ 2–

103), contracts made by a merchant have incorporated in them the explicit 

standard not only of honesty in fact (§ 1–201), but also of observance by the 

merchant of reasonable commercial standards of fair dealing in the trade. 

 

 Cross References 

 

Sections 1–201,  1–205,  1–208,  2–103,  2–508,  2–603,  2–614, and 2–615. 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Good faith".  Section 1–201;  2–103. 

 

§ 1–204. Time;  reasonable time;  "seasonably" 

 

 A. Whenever this Code requires any action to be taken within a reasonable 

time, any time which is not manifestly unreasonable maybe fixed by agreement. 

 

 B. What is a reasonable time for taking any action depends on the nature, 

purpose and circumstances of such action. 

 

 C. An action is taken "seasonably" when it is taken at or within the time 

agreed or if no time is agreed at or within a reasonable time. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

204 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. Subsection (A) recognizes that nothing is stronger evidence of 

a reasonable time than the fixing of such time by a fair agreement between the 

parties.  However, provision is made for disregarding a clause which whether by 

inadvertence or overreaching fixes a time so unreasonable that it amounts to 

eliminating all remedy under the contract.  The parties are not required to fix 

the most reasonable time but may fix any time which is not obviously unfair as 

judged by the time of contracting. 

 

2. Under the section, the agreement which fixes the time need not be part of 

the main agreement, but may occur separately.  Notice also that under the 

definition of "agreement" (§ 1–201) the circumstances of the transaction, 

including course of dealing or usages of trade or course of performance may be 



material.  On the question what is a reasonable time these matters will often 

be important. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

§ 1–205. Course of dealing and usage of trade 

 

 A. A course of dealing is a sequence of previous conduct between the 

parties to a particular transaction which is fairly to be regarded as 

establishing a common basis of understanding for interpreting their expressions 

and other conduct. 

 

 B. A usage of trade is any practice or method of dealing having such 

regularity of observance in a place, vocation or trade as to justify an 

expectation that it will be observed with respect to the transaction in 

question.  The existence and scope of such a usage are to be proved as facts.  

If it is established that such a usage is embodied in a written trade code or 

similar writing, the interpretation of the writing is for the court. 

 

 C. A course of dealing between parties and any usage of trade in the 

vocation or trade in which they are engaged or of which they are or should be 

aware give particular meaning to and supplement or qualify terms of an 

agreement. 

 

 D. The express terms of an agreement and an applicable course of dealing 

or usage of trade shall be construed wherever reasonable as consistent with 

each other, but when such construction is unreasonable express terms control 

both course of dealing and usage of trade and course of dealing controls usage 

of trade. 

 

 E. An applicable usage of trade in the place where any part of 

performance is to occur shall be used in interpreting the agreement as to that 

part of the performance. 

 

 F. Evidence of a relevant usage of trade offered by one party is not 

admissible unless and until he has given the other party such notice as the 

court finds sufficient to prevent unfair surprise to the latter. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

205 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. This Code rejects both the "lay-dictionary" and the 

"conveyancer's" reading of a commercial agreement.  Instead, the meaning of the 

agreement of the parties is to be determined by the language used by them and 

by their action, read and interpreted in the light of commercial practices and 

other surrounding circumstances.  The measure and background for interpretation 



are set by the commercial context, which may explain and supplement even the 

language of a formal or final writing. 

 

2. Course of dealing under Subsection (A) is restricted, literally, to a 

sequence of conduct between the parties previous to the agreement.  However, 

the provisions of the Code on course of performance make it clear that a 

sequence of conduct after or under the agreement may have equivalent meaning (§ 

2–208). 

 

3. "Course of dealing" may enter the agreement either by explicit provisions of 

the agreement or by tacit recognition. 

 

4. This Code deals with "usage of trade" as a factor in reading the commercial 

meaning of the agreement which the parties have made.  The language used is to 

be interpreted as meaning what it may fairly be expected to mean to parties 

involved in the particular commercial transaction in a given locality or in a 

given vocation or trade.  By adopting in this context the term "usage of trade' 

" this Code expresses its intent to reject those cases which see evidence of 

"custom" as representing an effort to displace or negate "established rules of 

law".  A distinction is to be drawn between mandatory rules of law such as the 

Statute of Frauds provisions of Article 2 on Sales whose very office is to 

control and restrict the actions of the parties, and which cannot be abrogated 

by agreement, or by a usage of trade, and those rules of law (such as those in 

Part 3 of Article 2 on Sales) which fill in points which the parties have not 

considered and in fact agreed upon.  The latter rules hold "unless otherwise 

agreed" but yield to the contrary agreement of the parties.  Part of the 

agreement of the parties to which such rules yield is to be sought for in the 

usages of trade which furnish the background and give particular meaning to the 

language used, and are the framework of common understanding controlling any 

general rules of law which hold only when there is no such understanding. 

 

5. A usage of trade under Subsection (B) must have the "regularity of 

observance" specified.  The ancient English tests for "custom" are abandoned in 

this connection.  Therefore, it is not required that a usage of trade be 

"ancient or immemorial", "universal" or the like.  Under the requirement of 

Subsection (B), full recognition is thus available for new usages and for 

usages currently observed by the great majority of decent dealers, even though 

dissidents ready to cut corners do not agree.  There is room also for proper 

recognition of usage agreed upon by merchants in trade codes. 

 

6. The policy of this Code controlling explicit unconscionable contracts and 

clauses (§§ 1–203, 2–302) applies to implicit clauses which rest on usage of 

trade and carries forward the policy underlying the ancient requirement that a 

custom or usage must be "reasonable".  However, the emphasis is shifted.  The 

very fact of commercial acceptance makes out a prima facie case that the usage 

is reasonable, and the burden is no longer on the usage to establish itself as 

being reasonable.  But the anciently established policing of usage by the 

courts is continued to the extent necessary to cope with the situation arising 

if an unconscionable or dishonest practice should become standard. 

 

7. Subsection (C), giving the prescribed effect to usages of which the parties 

"are or should be aware", reinforces the provision of Subsection (B) requiring 

not universality but only the described "regularity of observance" of the 

practice or method.  This Subsection also reinforces the point of Subsection 



(B) that such usages may be either general to trade or particular to a special 

branch of trade. 

 

8. Although the terms in which this Code defines "agreement" include the 

elements of course of dealing and usage of trade, the fact that express 

reference is made in some sections to those elements is not to be construed as 

carrying a contrary intent or implication elsewhere.  Compare § 1–102(D). 

 

9. In cases of a well established line of usage varying from the general rules 

of this Code where the precise amount of the variation has not been worked out 

into a single standard, the party relying on the usage is entitled, in any 

event, to the minimum variation demonstrated.  The whole is not to be 

disregarded because no particular line of detail has been established.  In case 

a dominant pattern has been fairly evidenced, the party relying on the usage is 

entitled under this section to go to the trier of fact on the question of 

whether such dominant pattern has been incorporated into the agreement. 

 

10. Subsection (F) is intended to insure that this Code's liberal recognition 

of the needs of commerce in regard to usage of trade shall not be made into an 

instrument of abuse. 

 

 Cross References 

 

Point 1:  Sections 1–203, 2–104 and 2–202. 

 

Point 2:  Section 2–208. 

 

Point 4:  Section 2–201 and Part 3 of Article 2. 

 

Point 6:  Sections 1–203 and 2–302. 

 

Point 8:  Sections 1–102 and 1–201. 

 

Point 9:  Section 2–204(C). 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section recognizes that words in a contract acquire meaning from the way 

the parties have acted toward each other as well as by how people in that type 

of situation usually deal with each other. 

 

§ 1–206. Statute of Frauds for kinds of personal property not otherwise covered 

 

 A. Except in the cases described in Subsection (B) of this section, a 



contract for the sale of personal property is not enforceable by way of action 

or defense beyond five thousand dollars ($5,000) in amount or value of remedy 

unless there is some writing which indicates that a contract for sale has been 

made between the parties at a defined or stated price, reasonably identifies 

the subject matter, and is signed by the party against whom enforcement is 

sought or by his authorized agent. 

 

 B. Subsection (A) of this section does not apply to contracts for the 

sale of goods (§ 2–201) nor to security agreements (§ 9–203). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

206 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  To fill the gap left by the Statute of Frauds provisions for goods 

(§ 2–201) and security interests (§ 9–203).  The principal gap relates to sale 

of the "general intangibles" defined in Article 9 (§ 9–106) and to transactions 

excluded from Article 9 by § 9–104.  Typical are the sale of bilateral 

contracts, royalty rights or the like.  The informality normal to such 

transactions is recognized by lifting the limit for oral transactions to five 

thousand dollars ($5,000).  In such transactions there is often no standard of 

practice by which to judge, and values can rise or drop without warning;  

troubling abuses are avoided when the dollar limit is exceeded by requiring 

that the subject matter be reasonably identified in a signed writing which 

indicates that a contract for sale has been made at a defined or stated price. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Sale".  Section 2–106. 

 

"Signed".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

§ 1–207. Performance or acceptance under reservation of rights 

 

 A party who with explicit reservation of rights performs or promises 



performance or assents to performance in a manner demanded or offered by the 

other party does not thereby prejudice the rights reserved.  Such words as 

"without prejudice", "under protest" or the like are sufficient. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

207 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. This section provides machinery for the continuation of 

performance along the lines contemplated by the contract despite a pending 

dispute, by adopting the mercantile device of going ahead with delivery, 

acceptance, or payment "without prejudice", "under protest", "under reserve", 

"with reservation of all our rights", and the like.  All of these phrases 

completely reserve all rights within the meaning of this section.  The section 

therefore contemplates that limited as well as general reservations and 

acceptance by a party may be made "subject to satisfaction of our purchaser", 

"subject to acceptance by our customers", or the like. 

 

2. This section does not add any new requirement of language of reservation 

where not already required by law, but merely provides a specific measure on 

which a party can rely as he makes or concurs in any interim adjustment in the 

course of performance.  It does not affect or impair the provisions of this 

Code such as those under which the buyer's remedies for defect survive 

acceptance without being expressly claimed if notice of the defects is given 

within a reasonable time.  Nor does it disturb the policy of those cases which 

restrict the effect of a waiver of a defect to reasonable limits under the 

circumstances, even though no such reservation is expressed. 

 

The section is not addressed to the creation or loss of remedies in the 

ordinary course of performance but rather to a method of procedure where one 

party is claiming as of right something which the other feels to be 

unwarranted. 

 

 Cross References 

 

Section 2–607. 

 

 Definitional Cross References 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

If there is a dispute about a deal, the person who wants to object will not 

lose the right to do so, if he states that he makes payment or otherwise 

performs "without prejudice" or "under protest". 

 



§ 1–208. Option to accelerate at will 

 

 A term providing that one party or his successor in interest may 

accelerate payment or performance or require collateral or additional 

collateral "at will" or "when he deems himself insecure" or in words of similar 

import shall be construed to mean that he shall have power to do so only if he 

in good faith believes that the prospect of payment or performance is impaired.  

The burden of establishing lack of good faith is on the party against whom the 

power has been exercised. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

208 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  The increased use of acceleration clauses either in the case of 

sales on credit or in time paper or in security transactions has led to some 

confusion in the cases as to the effect to be given to a clause which seemingly 

grants the power of an acceleration at the whim and caprice of the party.  This 

section is intended to make clear that despite language which can be so 

construed and which further might be held to make the agreement void as against 

public policy or to make the contract illusory or too indefinite for 

enforcement, the clause means that the option is to be exercised only in the 

good faith belief that the prospect of payment or performance is impaired. 

 

Obviously, this section has no application to demand instruments or obligations 

whose very nature permits call at any time with or without reason.  This 

section applies only to an agreement or to paper which in the first instance is 

payable at a future date. 

 

 Definitional Cross References 

 

"Burden of establishing".  Section 1–201. 

 

"Good faith".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

Some contract forms provide that one party has the power to demand that the 

other act or pay quicker than normally contemplated, relying upon words like 

those used in the statute.  This section somewhat limits that right to avoid 

abuse of that power. 

 

§ 1–209. Subordinated obligations 

 

 An obligation may be issued as subordinated to payment of another 



obligation of the person obligated, or a creditor may subordinate his right to 

payment of an obligation by agreement with either the person obligated or 

another creditor of the person obligated.  Such a subordination does not create 

a security interest as against either the common debtor or a subordinated 

creditor.  This section shall be construed as declaring the law as it existed 

prior to the enactment of this section and not as modifying it. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 1–

209 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. Billions of dollars of subordinated debt are held by the public 

and by institutional investors.  Commonly, the subordinated debt is 

subordinated on issue or acquisition and is evidenced by an investment security 

or by a negotiable or non-negotiable note.  Debt is also sometimes subordinated 

after it arises, either by agreement between the subordinating creditor and the 

debtor, by agreement between two creditors of the same debtor, or by agreement 

of all three parties.  The subordinated creditor may be a stockholder or other 

"insider" interested in the common debtor;  the subordinated debt may consist 

of accounts or other rights to payment not evidenced by any instrument.  All 

such cases are included in the terms "subordinated obligation", 

"subordination", and "subordinated creditor". 

 

2. Subordination agreements are enforceable between the parties as contracts;  

and in the bankruptcy of the common debtor dividends otherwise payable to the 

subordinated creditor are turned over to the superior creditor.  This 

"turn-over" practice has on occasion been explained in terms of "equitable 

lien", "equitable assignment", or "constructive trust", but whatever the label 

the practice is essentially an equitable remedy and does not mean that there is 

a transaction "intended to create a security interest", a "sale of accounts, 

contract rights or chattel paper", or a "security interest credit by contract", 

within the meaning of § 9–102.  On the other hand, nothing in this section 

prevents one creditor from assigning his rights to another creditor of the same 

debtor in such a way as to create a security interest within Article 9, where 

the parties so intend. 

 

3. The last sentence of this section is intended to negate any implication that 

the section changes the law.  It is intended to be declaratory of pre-existing 

law.  Both the history and the test of Article 9 make it clear that it was not 

intended to cover subordination agreements.  The provisions of § 9–203 for 

signature by the "debtor" would be entirely unworkable if read to require 

signature by public holders of subordinated investment securities.  The 

priorities, filing provisions and remedies on default provided by Article 9 

would also be largely inappropriate in many situations.  The precautionary 

language § 9–316 preserving subordination of priority by agreement between 

secured parties points to the conclusion that similar arrangements among 

unsecured lenders are not covered unless otherwise within the scope of the 

Article. 

 



4. The enforcement of subordination agreements is largely left to supplementary 

principles under § 1–103.  If the fact of subordination is noted on a 

negotiable instrument, a holder under §§ 3–302 and 3–306 is subject to the term 

because notice precludes him from taking free of the subordination.  Section 3–

302(C)(1) and 3–306 severely limit the rights of levying creditors of a 

subordinated creditor in such cases. 

 

 Definitional Cross References 

 

"Agreement".  Sections 1–201. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section recognizes that two or more creditors may agree among themselves 

who should be paid first, who has first rights to collateral, and who should 

have the greatest risk of loss, if the debtor is unable to pay all of them.  

Such agreements are not subject to regulation under Article 9 as security 

interests. 

 

Article 2. Sales 

 

Part 1. Short Title, General Construction, and Subject Matter 

 

§ 2–101. Short title 

 

 This article shall be known and may be cited as the Navajo Uniform 

Commercial Code—Sales. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

101 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The arrangement of the present Article is in terms of contract for 

sale and the various steps of its performance.  The legal consequences are 

stated as following directly from the contract and action taken under it 

without resorting to the idea of when property or title passed or was to pass 

as being the determining factor.  The purpose is to avoid making practical 

issues between practical men and women turn upon the location of an intangible 



something, the passing of which no man or woman can prove by evidence and to 

substitute for such abstractions proof of words and actions of a tangible 

character. 

 

§ 2–102. Scope;  certain security and other transactions excluded from this 

article 

 

 Unless the context otherwise requires, this article applies to 

transactions in goods;  it does not apply to any transaction which although in 

the form of an unconditional contract to sell or present sale is intended to 

operate only as a security transaction nor does this article impair or repeal 

any statute regulating sales to consumers, farmers or other specified classes 

of buyers. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

102 of the Uniform Commercial Code adopted by the states.  Certain federal and 

Navajo statutes regulating trade with Indians should be reviewed to determine 

their applicability.  Transactions with Indians or Indian tribes may also 

require approval under certain federal and tribal statutes.  See 25 U.S.C. §§ 

81, 196, 261, 396 et seq. (1976);  25 C.F.R. § 162 (1984);  7 N.N.C. § 204;  

and titles 3, 5, 18, and 24 of the Navajo Nation Code.  "Security transaction" 

is used in the same sense as in the Article on Secured Transactions (Article 

9). 

 

 Cross References 

 

NUCC, Article 9. 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Present sale".  Section 2–106. 

 

"Sale".  Section 2–106. 

 

 Special Plain Language Comment 

 

This section limits the scope of this article to transactions in "goods" (see § 

2–105 for the definition of "goods") and distinguishes it from Article 9 which 

governs "secured transactions" or contracts for services.  It also clearly 

states that special statutes relating to consumers and other groups are not 

repealed by the Code although the Code may effect such transactions governed by 

such statutes in areas not regulated by specific statutes. 

 

§ 2–103. Definitions and index of definitions 



 

 A. In this article unless the context otherwise requires: 

 

  1. "Buyer" means a person who buys or contracts to buy goods. 

 

  2. "Good faith" in the case of a merchant means honesty in fact and 

the observance of reasonable commercial standards of fair dealing in the 

trade. 

 

  3. "Receipt" of goods means taking physical possession of them. 

 

  4. "Seller" means a person who sells or contracts to sell goods. 

 

  5. "Consignee" means the person named in a bill to whom or to whose 

order the bill promises delivery. 

 

  6. "Consignor" means the person named in a bill as the person from 

whom the goods have been received for shipment. 

 

 B. Other definitions applying to this article or to specified parts 

thereof, and the sections in which they appear are: 

 

 "Acceptance".  Section 2–606. 

 

 "Banker's credit".  Section 2–325. 

 

 "Between merchants".  Section 2–104. 

 

 "Cancellation".  Section 2–106(D). 

 

 "Commercial unit".  Section 2–105. 

 

 "Confirmed credit".  Section 2–325. 

 

 "Conforming to contract".  Section 2–106. 

 

 "Contract for sale".  Section 2–106. 

 

 "Cover".  Section 2–712. 

 

 "Entrusting".  Section 2–403. 

 

 "Financing agency".  Section 2–104. 

 

 "Future goods".  Section 2–105. 

 

 "Goods".  Section 2–105. 

 

 "Identification".  Section 2–501. 

 

 "Installment contract".  Section 2–612. 

 

 "Letter of Credit".  Section 2–325. 

 



 "Lot".  Section 2–105. 

 

 "Merchant".  Section 2–104. 

 

 "Overseas".  Section 2–323. 

 

 "Person in position of seller".  Section 2–707. 

 

 "Present sale".  Section 2–106. 

 

 "Sale".  Section 2–106. 

 

 "Sale on approval".  Section 2–326. 

 

 "Sale or return".  Section 2–326. 

 

 "Termination".  Section 2–106. 

 

 C. The following definitions in other Articles apply to this article: 

 

 "Check".  Section 3–104. 

 

 "Consumer goods".  Section 9–109. 

 

 "Dishonor".  Section 3–507. 

 

 "Draft".  Section 3–104. 

 

 D. In addition, Article 1 contains general definitions and principles of 

construction and interpretation applicable throughout this article. 

 

 History 

 

CJA-1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  The Definitions of "consignee" and "consignor" have been added to the 

definitions in this section since they are used in Article 2, but normally 

defined in Article 7 of the Uniform Commercial Code which has not been adopted 

by the Navajo Nation. 

 

Commentary.  1. The phrase "any legal successor in interest of such person" is 

not included in the definition of buyer and seller since § 2–210 of this 

article, which limits some types of delegation of performance on assignment of 

a sales contract, makes it clear that not every such successor can be safely 

included in the definition.  In every ordinary case, however, such successors 

are as of course included. 

 

2. "Receipt" must be distinguished from delivery particularly in regard to the 

problems arising out of shipment of goods, whether or not the contract calls 

for making delivery by way of documents of title, since the seller may 

frequently fulfill his obligations to "deliver" even though the buyer may never 

"receive" the goods.  Delivery with respect to documents of title is defined in 



Article 1 and requires transfer of physical delivery.  Otherwise the many 

divergent incidents of delivery are handled incident by incident. 

 

 Cross References 

 

Point 1:  See Section 2–210 and Comment thereon. 

 

Point 2:  Section 1–201. 

 

 Definitional Cross References 

 

"Person".  Section 1–201. 

 

§ 2–104. Definitions:  "merchant";  "between merchants";  "financing agency" 

 

 A. "Merchant" means a person who deals in goods of the kind or otherwise 

by his occupation holds himself out as having knowledge or skill peculiar to 

the practices or goods involved in the transaction or to whom such knowledge or 

skill maybe attributed by his employment of an agent or broker or other 

intermediary who by his occupation holds himself out as having such knowledge 

or skill.  The definition of merchant shall not include individual artists. 

 

 B. "Financing agency" means a bank, finance company or other person who 

in the ordinary course of business makes advances against goods or documents of 

title or who by arrangement with either the seller or the buyer intervenes in 

ordinary course to make or collect payment due or claimed under the contract 

for sale, as by purchasing or paying the seller's draft or making advances 

against it or by merely taking it for collection whether or not documents of 

title accompany the draft.  "Financing agency" includes also a bank or other 

person who similarly intervenes between persons who are in the position of 

seller and buyer in respect to the goods (§ 2–707). 

 

 C. "Between merchants" means in any transaction with respect to which 

both parties are chargeable with the knowledge or skill of merchants. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

104 of the Uniform Commercial Code adopted by the states except that individual 

artists are not considered merchants.  The official comments establish 

standards for determining whether a farmer or rancher is a merchant. 

 

Commentary.  1. This article assumes that transactions between professionals in 

a given field require special and clear rules which may not apply to a casual 

or inexperienced seller or buyer.  It thus adopts a policy of expressly stating 

rules applicable "between merchants" and "as against a merchant", wherever they 

are needed instead of making them depend upon the circumstances of each case as 

in the statutes cited above.  This section lays the foundation of this Policy 

by defining those who are to be regarded as professionals or "merchants" and by 

stating when a transaction is deemed to be "between merchants". 



 

2. The term "merchant" as defined here roots in the "law merchant" concept of a 

professional in business.  The professional status under the definition may be 

based upon specialized knowledge as to the goods, specialized knowledge as to 

business practices, or specialized knowledge as to both and which kind of 

specialized knowledge may be sufficient to establish the merchant status is 

indicated by the nature of the provisions. 

 

The special provisions as to merchants appear only in this article and they are 

of three kinds.  Sections 2–201(B), 2–205, 2–207 and 2–209 dealing with the 

Statute of Frauds, firm offers, confirmatory memoranda and modification rest on 

normal business practices which are or ought to be typical of and familiar to 

any person in business.  For purposes of these sections almost every person in 

business would, therefore, be deemed to be a "merchant" under the language, 

"who ...  by his occupation holds himself out as having knowledge or skill 

peculiar to the practices ...  involved in the transaction ...  ", since the 

practices involved in the transaction are non-specialized business practices 

such as answering mail.  In this type of provision, banks or even universities, 

for example, well may be "merchants".  But even these sections only apply to a 

merchant in his mercantile capacity;  a lawyer or bank president buying fishing 

tackle for his own use is not a merchant. 

 

On the other hand, in § 2–314 on the warranty of merchantability, such warranty 

is implied only "if the seller is a merchant with respect to goods of that 

kind".  Obviously this qualification restricts the implied warranty to a much 

smaller group than everyone who is engaged in business and requires a 

professional status as to particular kinds of goods.  Similarly in § 2–312(C) 

the warranty that the goods are delivered free of any rightful claim of a third 

party is limited to those who are dealing in the goods of that kind.  The 

exception in § 2–402(B) for retention of possession by a merchant-seller falls 

in the same class;  as does § 2–403(B) on entrusting of possession to a 

merchant "who deals in goods of that kind". 

 

A third group of sections includes § 2–103(A)(2), which provides that in the 

case of a merchant, "good faith" includes observance of reasonable commercial 

standards of fair dealing in the trade;  §§ 2–327(A)(3), 2–603 and 2–605, 

dealing with responsibilities of merchant buyers to follow seller's 

instructions, etc.;  2–509 on risk of loss, and 2–609 on adequate assurance of 

performance.  This group of sections applies to persons who are merchants under 

either the "practices" or the "goods" aspect of the definition of merchant. 

 

3. Individual artists generally do not have the familiarity with business 

customs such as firm offer (§ 2–205) and confirmatory memorandum (§ 2–207) 

which is assumed by § 2–104(A).  Accordingly, individual artists are not 

considered merchants. 

 

The determination of whether a farmer (or a rancher) is a merchant under the 

Code should consider the following factors:  quantity and dollar amount of the 

transactions, the frequency and length of time which the farmer (or rancher) 

had engaged in selling the crops (or livestock) in the transaction, whether it 

was his principal crop (or type of livestock), and the farmer's (or rancher's) 

familiarity with the market in which the crop (or livestock) is sold.  A farmer 

(or rancher) shall not be considered a merchant under the Code if the 

transaction involves the isolated sale of his own crops (or livestock).  See 



Fear Ranches, Inc. v. Berry, 470 F.2d 905 (10th Cir. 1972). 

 

4. The "or to whom such knowledge or skill may be attributed by his employment 

of an agent or broker ...  " clause of the definition of merchant means that 

even persons such as universities, for example, can come within the definition 

of merchant if they have regular purchasing departments or business personnel 

who are familiar with business practices and who are equipped to take any 

action required. 

 

 Cross References 

 

Point 1:  See Sections 1–102 and 1–203. 

 

Point 2:  See Sections 2–314, 2–315 and 2–320 to 2–325, of this article, and 

Article 9. 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 

 

"Document of title".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Goods".  Section 2–105. 

 

"Person".  Section 1–201. 

 

"Purchase".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section defines merchants as those who are either:  (i) familiar with 

general business practices;  or (ii) familiar with a particular good because 

they deal in it regularly.  Merchants are generally held to higher standards of 

conduct.  A person's status as a merchant depends on the type of transaction 

and the goods involved. 

 

§ 2–105. Definitions:  "transferability";  "goods";  "future goods";  "lot";  

"commercial unit" 

 

 A. "Goods" means all things (including specially manufactured goods) 

which are movable at the time of identification to the contract for sale other 

than the money in which the price is to be paid, investment securities and 

things in action.  "Goods" also includes the unborn young of animals and 

growing crops and other identified things attached to realty as described in 

the section on goods to be severed from realty (§ 2–107). 

 



 B. Goods must be both existing and identified before any interest in them 

can pass.  Goods which are not both existing and identified are "future" goods.  

A purported present sale of future goods or of any interest therein operates as 

a contract to sell. 

 

 C. There may be a sale of a part interest in existing identified goods. 

 

 D. An undivided share in an identified bulk of fungible goods is 

sufficiently identified to be sold although the quantity of the bulk is not 

determined.  Any agreed proportion of such a bulk or any quantity thereof 

agreed upon by number, weight or other measure may to the extent of the 

seller's interest in the bulk be sold to the buyer who then becomes an owner in 

common. 

 

 E. "Lot" means a parcel or a single article which is the subject matter 

of a separate sale or delivery, whether or not it is sufficient to perform the 

contract. 

 

 F. "Commercial unit" means such a unit of goods as by commercial usage is 

a single whole for purposes of sale and division of which materially impairs 

its character or value on the market or in use.  A commercial unit maybe a 

single article (as a machine) or a set of articles (as a suite of furniture or 

an assortment of sizes) or a quantity (as a bale, gross, or carload) or any 

other unit treated in use or in the relevant market as a single whole. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

105 of the Uniform Commercial Code adopted by the states.  In certain 

circumstances goods attached to the land may be considered trust property and 

thus subject to certain trusteeship obligations of the federal government. 

 

Commentary.  1. The definition of "goods" is based on the concept of 

movability.  It is not intended to deal with things which are not fairly 

identifiable as moveables before the contract is performed. 

 

Growing crops are included within the definition of goods since they are 

frequently intended for sale.  The young of animals are also included expressly 

in this definition since they, too, are frequently intended for sale and may be 

contracted for before birth.  The period of gestation of domestic animals is 

such that the provisions of the section of identification can apply as in the 

case of crops to be planted.  The reason for this definition also leads to the 

inclusion of a wool crop or the like as "goods" subject to identification under 

this article. 

 

The exclusion of "money in which the price is to be paid" from the definition 

of goods does not mean that foreign currency which is included in the 

definition of money may not be the subject matter of a sales transaction.  

Goods is intended to cover the sale of money when money is being treated as a 

commodity but not to include it when money is the medium of payment. 



 

As to contracts to sell timber, minerals, or structures to be removed from the 

land § 2–107(A) controls. 

 

The use of the word "fixtures" is avoided in view of the diversity of 

definitions of that term.  This article in including within its scope "things 

attached to realty" adds the further test that they must be capable of 

severance without material harm thereto.  As between the parties any identified 

things which fall within that definition become "goods" upon the making of the 

contract for sale.  "Things attached to realty" may be considered, in some 

instances, trust property and thus subject to certain limitations on transfer 

by the federal government.  See 25 U.S.C. §§ 81, 196, 261, 396, 406, 407, 635, 

2101 (1984) See also F. Cohen, Handbook of federal Indian Law (1982). 

 

"Investment securities" are expressly excluded from the coverage of this 

article.  It is not intended by this exclusion, however, to prevent the 

application of a particular section of this article by analogy to securities 

when the reason of that section makes such application sensible and the 

situation is not governed by Article 8 of the Uniform Commercial Code (Article 

8 of the Uniform Commercial Code has not been adopted by the Navajo Nation);  

the rights of parties which would be governed under Article 8 are governed by 

Navajo law pursuant to 7 N.N.C. § 204. 

 

2. References to the fact that a contract for sale can extend to future or 

contingent goods and that ownership in common follows the sale of apart 

interest have been omitted here as obvious without need for expression;  hence 

no inference to negate these principles should be drawn from their omission. 

 

3. Subsection (D) does not touch the question of how far an appropriation of a 

bulk of fungible goods may or may not satisfy the contract for sale. 

 

4. Subsections (E) and (F) on "lot" and "commercial unit" are introduced to aid 

in the phrasing of later Sections. 

 

5. The question of when an identification of goods takes place is determined by 

the provisions of § 2–501 and all that this section says is what kinds of goods 

may be the subject of a sale. 

 

 Cross References 

 

Point 1:  Section 2–107, 2–201 and 2–501. 

 

Point 5:  Section 2–501. 

 

See also Section 1–201. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 



"Fungible".  Section 1–201. 

 

"Money".  Section 1–201. 

 

"Present sale".  Section 2–106. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section defines "goods", which are the subject of Article 2.  The 

definition is based on the "movability" of the goods.  The Code distinguishes 

between goods presently in existence and identifiable and those either not 

presently in existence or not identifiable;  the latter, "future" goods, are 

not insurable and may not be claimed by the buyer upon the seller's insolvency. 

 

§ 2–106. Definitions:  "contract";  "agreement";  "contract for sale";  "sale";  

"present sale";  "conforming to contract";  "termination";  "cancellation" 

 

 A. In this article, unless the context otherwise requires "contract" and 

"agreement" are limited to those relating to the present or future sale of 

goods.  "Contract for sale" includes both a present sale of goods and a 

contract to sell goods at a future time.  A "sale" consists in the passing of 

title from the seller to the buyer for a price (§ 2–401).  A "present sale" 

means a sale which is accomplished by the making of the contract. 

 

 B. Goods or conduct including any part of a performance are "conforming" 

or conform to the contract when they are in accordance with the obligations 

under the contract. 

 

 C. "Termination" occurs when either party pursuant to a power created by 

agreement or law puts an end to the contract otherwise than for its breach.  On 

"termination" all obligations which are still executory on both sides are 

discharged but any right based on prior breach or performance survives. 

 

 D. "Cancellation" occurs when either party puts an end to the contract 

for breach by the other and its effect is the same as that of termination 

except that the cancelling party also retains any remedy for breach of the 

whole contract or any unperformed balance. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

106 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A):  "Contract for sale" is used as a general 

concept throughout this article, but the rights of the parties do not vary 

according to whether the transaction is a present sale or a contract to sell 



unless the Article expressly so provides.  See § 2–501. 

 

2. Subsection (B):  It is in general intended to continue the policy of 

requiring exact performance by the seller of his obligations as a condition to 

his right to require acceptance.  However, the seller is in part safeguarded 

against surprise as a result of sudden technicality on the buyer's part by the 

provisions of § 2–508 on seller's cure of improper tender or delivery.  

Moreover usage of trade frequently permits commercial leeway in performance and 

the language of the agreement itself must be read in the light of such custom 

or usage and also, prior course of dealing, and in a long term contract, the 

course of performance. 

 

3. Subsections (C) and (D):  These Subsections are intended to make clear the 

distinction carried forward throughout this article between termination and 

cancellation. 

 

 Cross References 

 

Point 2:  Sections 1–203, 1–205, 2–208 and 2–508. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

The definition of agreement and contract limit the application of Article 2 to 

contracts involving goods, rather than all contracts.  The next definition, 

"conforming goods", expresses the rule that sellers must provide the goods 

exactly as ordered (although certain exceptions are later found in the Code). 

 

§ 2–107. Goods to be severed from realty:  recording 

 

 A. A contract for the sale of minerals or the like (including oil and 

gas) or a structure or its materials to be removed from realty is a contract 

for the sale of goods within this article if they are to be severed by the 

seller but until severance, a purported present sale thereof which is not 

effective as a transfer of an interest in land is effective only as a contract 

to sell. 

 



 B. A contract for the sale apart from the land of growing crops or other 

things attached to realty and capable of severance without material harm 

thereto but not described in Subsection (A) or of timber to be cut is a 

contract for the sale of goods within this article whether the subject matter 

is to be severed by the buyer or by the seller even though it forms part of the 

realty at the time of contracting, and the parties can by identification effect 

a present sale before severance. 

 

 C. The provisions of this section are subject to the trust 

responsibilities of the federal government.  The provisions of this section are 

also subject to any third party rights provided by the law relating to realty 

records.  The contract for sale may be executed and recorded as a document 

transferring an interest in land and shall then constitute notice to third 

parties of the buyer's rights under the contract for sale. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

107 of the Uniform Commercial Code adopted by the states.  Contracts relating 

to this type of goods may require approval by the federal government as part 

its trust responsibilities. 

 

Commentary.  1. Notice that Subsection (A) applies only if the minerals or 

structures "are to be severed by the seller".  If the buyer is to sever, such 

transactions are considered contracts affecting land and all problems of the 

Statute of Frauds and of land rights apply to them.  Therefore, the Statute of 

Frauds section of this article does not apply to such contracts though they 

must conform to the Statute of Frauds affecting the transfer of interests in 

land. 

 

2. "Things attached" to the realty which can be severed without material harm 

are goods within this article regardless of who is to effect the severance.  

The word "fixtures" has been avoided because of the diverse definitions of this 

term, the test of "severance without material harm" being substituted.  In some 

cases fixtures may be considered trust property and, thus, subject to the trust 

obligation and regulations of the federal government.  The federal government 

may have to approve certain contracts relating to such goods.  (For minerals 

see 25 U.S.C. §§ 396–400a, 635 and 2101 et seq., and 18 N.N.C. § 1 et seq.;  

for timber see 25 U.S.C. §§ 196, 406 and 407) See generally 25 U.S.C. §§ 81, 

261 (1976) See also § 9–313 and F. Cohen, Handbook of federal Indian Law 

(1982). 

 

The provision in Subsection (C) for recording such contracts is within the 

purview of this article since it is a means of preserving the buyer's rights 

under the contract of sale. 

 

3. The security phases of things attached to or to become attached to realty 

are dealt with in the Article on Secured Transactions (Article 9) and it is to 

be noted that the definition of goods in that Article differs from the 

definition of goods in this article.  However, both Articles treat as goods 



growing crops and also timber to be cut under a contract of severance. 

 

 Cross References 

 

Point 1:  Section 2–201. 

 

Point 2:  Section 2–105. 

 

Point 3:  Articles 9 and 9–105. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Present sale".  Section 2–106. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section provides that only minerals severed by the seller are subject to 

this article, but that timber and growing crops are subject to this article 

whether severed by the seller or buyer. 

 

Part 2. Form, Formation and Readjustment of Contract 

 

§ 2–201. Formal requirements;  Statute of Frauds 

 

 A. Except as otherwise provided in this section a contract for sale of 

goods for the price of five hundred dollars ($500.00) or more is not 

enforceable by way of action or defense unless there is some writing sufficient 

to indicate that a contract for sale has been made between the parties and 

signed by the party against whom enforcement is sought or by his authorized 

agent or broker.  A writing is not insufficient because it omits or incorrectly 

states a term agreed upon, but the contract is not enforceable under this 

paragraph beyond the quantity of goods shown in such writing. 

 

 B. Between merchants if within reasonable time a writing in confirmation 

of the contract and sufficient against the sender is received and the party 

receiving it has reason to know its contents, it satisfies the requirements of 

Subsection (A) against such party unless written notice of objection to its 

contents is given within 10 days after it is received ..   

 



 C. A contract which does not satisfy the requirements of Subsection (A) 

but which is valid in other respects is enforceable: 

 

  1. If the goods are to be specially manufactured for the buyer and 

are not suitable for sale to others in the ordinary course of the 

seller's business and the seller, before notice of repudiation is 

received and under circumstances which reasonably indicate that the goods 

are for the buyer, has made either a substantial beginning of their 

manufacture or commitments for their procurement;  or 

 

  2. If the party against whom enforcement is sought admits in his 

pleading, testimony or otherwise in court that a contract for sale was 

made, but the contract is not enforceable under this provision beyond the 

quantity of goods admitted;  or 

 

  3. With respect to goods for which payment has been made and 

accepted or which have been received and accepted (§ 2–606). 

 

 D. This section does not apply to certain types of transactions involving 

solely barter (see § 1–110). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

201 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The required writing need not contain all the material terms of 

the contract and such materials terms as are stated need not be precisely 

stated.  All that is required is that the writing afford a basis for believing 

that the offered oral evidence rests on a real transaction.  It may be written 

in lead pencil on a scratch pad.  It need not indicate which party is the buyer 

and which the seller.  The only term which must appear is the quantity term 

which need not be accurately stated but recovery is limited to the amount 

stated.  The price, time and place of payment or delivery, the general quality 

of the goods, or any particular warranties may all be omitted. 

 

Special emphasis must be placed on the permissibility of omitting the price 

term in view of the insistence of some courts on the express inclusion of this 

term even where the parties have contracted on the basis of a published price 

list.  In many valid contracts for sale the parties do not mention the price in 

express terms, the buyer being bound to pay and the seller to accept a 

reasonable price which the trier of fact may well be trusted to determine.  

Again, frequently the price is not mentioned since the parties have based their 

agreement on a price list or catalogue known to both of them and this list 

serves as an efficient safeguard against perjury.  Finally, "market" prices and 

valuations that are current in the vicinity constitute a similar check.  Thus 

if the price is not stated in the memorandum it can normally be supplied 

without danger of fraud.  Of course if the "price" consists of goods rather 

than money the quantity of goods must be stated. 

 



Only three definite and invariable requirements as to the memorandum are made 

by this Subsection.  First, it must evidence a contract for the sale of goods;  

second, it must be "signed", a word which includes any authentication which 

identifies that party to be charged;  and third, it must specify a quantity. 

 

2. "Partial performance" as a substitute for the required memorandum can 

validate the contract only for the goods which have been accepted or for which 

payment has been made and accepted. 

 

Receipt and acceptance either of goods or of the price constitutes an 

unambiguous overt admission by both parties that a contract actually exists.  

If the court can make a just apportionment, therefore, the agreed price of any 

goods actually delivered can be recovered without a writing or, if the price 

has been paid, the seller can be forced to deliver an apportionable part of the 

goods.  The overt actions of the parties make admissible evidence of the other 

terms of the contract necessary to a just apportionment.  This is true even 

though the actions of the parties are not in themselves inconsistent with a 

different transaction such as a consignment for resale or a mere loan of money. 

 

Part performance by the buyer requires the delivery of something by him that is 

accepted by the seller as such performance.  Thus, part payment may be made by 

money or check, accepted by the seller.  If the agreed price consists of goods 

or services, then they must also have been delivered and accepted. 

 

3. Between merchants, failure to answer a written confirmation of a contract 

within 10 days of receipt is tantamount to a writing under Subsection (B) and 

is sufficient against both parties under Subsection (A).  The only effect, 

however, is to take away from the party who fails to answer the defense of the 

Statute of Frauds;  the burden of persuading the trier of fact that a contract 

was in fact made orally prior to the written confirmation is unaffected.  

Compare the effect of a failure to reply under § 2–207. 

 

4. Failure to satisfy the requirements of this section does not render the 

contract void for all purposes, but merely prevents it from being judicially 

enforced in favor of a party to the contract.  For example, a buyer who takes 

possession of goods as provided in an oral contract which the seller has not 

meanwhile repudiated is not a trespasser.  Nor would the Statute of Frauds 

provisions of this section be a defense to a third person who wrongfully 

induces a party to refuse to perform an oral contract, even though the injured 

party cannot maintain an action for damages against the party so refusing to 

perform. 

 

5. The requirement of "signing" is discussed in the comment to § 1–201. 

 

6. It is not necessary that the writing be delivered to anybody.  It need not 

be signed or authenticated by both parties but it is, of course, not sufficient 

against one who has not signed it.  Prior to a dispute no one can determine 

which party's signing of the memorandum may be necessary but from the time of 

contracting each party should be aware that to him it is signing by the other 

which is important. 

 

7. If the making of a contract is admitted in court, either in a written 

pleading, by stipulation or by oral statement before the court, no additional 

writing is necessary for protection against fraud.  Under this section it is no 



longer possible to admit the contract in court and still treat the statute as a 

defense.  However, the contract is not thus conclusively established.  The 

admission so made by a party is itself evidential against him of the truth of 

the facts so admitted and of nothing more;  as against the other party, it is 

not evidential at all. 

 

8. Most transactions within the traditional Navajo culture are based on oral 

agreements.  To maintain this tradition, certain barter transactions are 

exempted from the Code. 

 

 Cross References 

 

See Sections 1–201, 2–202, 2–207, 2–209 and 2–304. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Between merchants".  Section 2–104. 

 

"Buyer ".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Notice".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section is meant to reduce disputes over the existence of oral agreements 

by requiring that certain types of agreements be in writing to be enforceable 

in court.  All contracts for the sale of goods with a price greater than five 

hundred dollars ($500.00) must have three characteristics to be enforceable in 

court:  (1) they must be in writing, (2) they must be signed by the party 

against whom enforcement is sought, and (3) they must include the quantity of 

goods sold.  The section also sets up a special rule to confirm transactions 

between merchants and two exceptions to the requirement of writing:  (1) where 

there is partial performance of the contract and, (2) where goods have been 

"specially manufactured".  Because of the oral traditions of the Navajo Nation, 

transactions involving only barter are not subject to this restriction. 

 

§ 2–202. Final written expression:  parol or extrinsic evidence 

 



 Terms with respect to which the confirmatory memoranda of the parties 

agree or which are otherwise set forth in a writing intended by the parties as 

a final expression of their agreement with respect to such terms as are 

included therein may not be contradicted by evidence of any prior agreement or 

of a contemporaneous oral agreement but may be explained or supplemented: 

 

 A. By course of dealing or usage of trade (§ 1–205) or by course of 

performance (§ 2–208);  and 

 

 B. By evidence of consistent additional terms unless the court finds the 

writing to have been intended also as a complete and exclusive statement of the 

terms of the agreement. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

202 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section definitely rejects: 

 

A. Any assumption that because a writing has been worked out which is final on 

some matters, it is to be taken as including all the matters agreed upon; 

 

B. The premise that the language used has the meaning attributable to such 

language by rules of construction existing in the law rather than the meaning 

which arises out of the commercial context in which it was used;  and 

 

C. The requirement that a condition precedent to the admissibility of the type 

of evidence specified in Subsection (A) is an original determination by the 

court that the language used is ambiguous. 

 

2. Subsection (A) makes admissible evidence of course of dealing, usage of 

trade and course of performance to explain or supplement the terms of any 

writing stating the agreement of the parties in order that the true 

understanding of the parties as to the agreement may be reached.  Such writings 

are to be read on the assumption that the course of prior dealings between the 

parties and the usages of trade were taken for granted when the document was 

phrased.  Unless carefully negated they have become an element of the meaning 

of the words used.  Similarly, the course of actual performance by the parties 

is considered the best indication of what they intended the writing to mean. 

 

3. Under Subsection (B), consistent additional terms not reduced to writing may 

be proved unless the court finds that the writing was intended by both parties 

as a complete and exclusive statement of all the terms.  If the additional 

terms are such that, if agreed upon, they would certainly have been included in 

the document in the view of the court, then evidence of their alleged making 

must be kept from the trier of fact. 

 

 Cross References 

 



Point 3:  Sections 1–205, 2–207, 2–302 and 2–316. 

 

 Definitional Cross References 

 

"Agreed" and "agreement".  Section 1–201. 

 

"Course of dealing".  Section 1–205. 

 

"Parties".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Usage of trade".  Section 1–205. 

 

"Written" and "writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

A written agreement which is agreed to be "final" will supersede any evidence 

of simultaneous oral agreements.  This section also provides that written 

contracts will be interpreted in light of the customs or practices of the 

particular industry. 

 

§ 2–203. Seals inoperative 

 

 The affixing of a seal to a writing evidencing a contract for sale or an 

offer to buy or sell goods does not constitute the writing a sealed instrument 

and the law with respect to sealed instruments does not apply to such a 

contract or offer. 

 

 History 

 

CJA–1–86, January 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

203 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section makes it clear that every effect of the seal which 

relates to "sealed instruments" as such is wiped out insofar as contracts for 

sale are concerned.  However, the substantial effects of a seal, except 

extension of the period of limitations, may be had by appropriate drafting as 

in the case of firm offers (see § 2–205). 

 

2. This section leaves untouched any aspects of a seal which relate merely to 

signatures or to authentication of execution and the like.  Thus, a statute 

providing that a purported signature gives prima facie evidence of its own 

authenticity or that a signature gives prima facie evidence of consideration is 

still applicable to sales transactions even though a seal may be held to be a 

signature within the meaning of such a statute.  Similarly, the authorized 

affixing of a corporate seal bearing the corporate name to a contractual 

writing purporting to be made by the corporation may have effect as a signature 

without any reference to the law of sealed instrument. 



 

 Cross References 

 

Point 1:  Section 2–205. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Writing".  Section 1–201. 

 

§ 2–204. Formation in general 

 

 A. A contract for sale of goods maybe made in any manner sufficient to 

show agreement, including conduct by both parties which recognizes the 

existence of such a contract. 

 

 B. An agreement sufficient to constitute a contract for sale may be found 

even though the moment of its making is undetermined. 

 

 C. Even though one or more terms are left open a contract for sale does 

not fail for indefiniteness if the parties have intended to make a contract and 

there is reasonably certain basis for giving an appropriate remedy. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

204 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) continues without change the basic policy of 

recognizing any manner of expression of agreement, oral, written or otherwise.  

The legal effect of such an agreement is, of course, qualified by other 

provisions of this article. 

 

2. Under Subsection (A) appropriate conduct by the parties may be sufficient to 

establish an agreement.  Subsection (B) is directed primarily to the situation 

where the interchanged correspondence does not disclose the exact point at 

which the deal was closed, but the actions of the parties indicate that a 

binding obligation has been undertaken. 

 

3. Subsection (C) states the principle as to "open terms" underlying later 

Sections of the Article.  If the parties intend to enter into a binding 

agreement, this Subsection recognizes that agreement as valid in law, despite 

missing terms, if there is any reasonably certain basis for granting a remedy.  

The test is not certainty as to what the parties were to do nor as to the exact 

amount of damages due the plaintiff.  Nor is the fact that one or more terms 

are left to be agreed upon enough in itself to defeat an otherwise adequate 

agreement.  Rather, commercial standards on the point of "indefiniteness" are 



intended to be applied, this Code making provision elsewhere for missing terms 

needed for performance, open price, remedies and the like. 

 

4. The more terms the parties leave open, the less likely it is that they have 

intended to conclude a binding agreement, but their actions may be frequently 

conclusive on the matter despite the omissions. 

 

 Cross References 

 

Subsection (A):  Sections 1–103, 2–201 and 2–302. 

 

Subsection (B):  Sections 2–205 through 2–209. 

 

Subsection (C):  See Part 3. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Contract for Sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section emphasizes that two parties may demonstrate an agreement in a 

variety of ways and that once an "agreement" is found to have been made the 

Code will attempt to resolve any unclear terms. 

 

§ 2–205. Firm offers 

 

 An offer by a merchant to buy or sell goods in a signed writing which by 

its terms gives assurance that it will be held open is not revocable, for lack 

of consideration, during the time stated or if no time is stated for a 

reasonable time, but in no event may such period of irrevocability exceed three 

months;  but any such term of assurance on a form supplied by the offeree must 

be separately signed by the offeror. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

205 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. This section is intended to modify the former rule which 

required that "firm offers" be sustained by consideration in order to bind, and 

to require instead that they must merely be characterized as such and expressed 

in signed writings. 

 

2. The primary purpose of this section is to give effect to the deliberate 

intention of a merchant to make a current firm offer binding.  The deliberation 

is shown in the case of an individualized document by the merchant's signature 

to the offer, and in the case of an offer included on a form supplied by the 

other party to the transaction by the separate signing of the particular clause 

which contains the offer.  "Signed" here also includes authentication but the 

reasonableness of the authentication wherein allowed must be determined in the 

light of the purpose of the section.  The circumstances surrounding the signing 

may justify something less than a formal signature or initialing but typically 

the kind of authentication involved here would consist of a minimum of 

initialing of the clause involved.  A handwritten memorandum on the writer's 

letterhead purporting in its terms to "confirm" a firm offer already made would 

be enough to satisfy this section, although not subscribed, since under the 

circumstances it could not be considered a memorandum of mere negotiation and 

it would adequately show its own authenticity.  Similarly, an authorized 

telegram will suffice, and this is true even though the original draft 

contained only a typewritten signature.  However, despite settled courses of 

dealing or usages of the trade whereby firm offers are made by oral 

communication and relied upon without more evidence, such offers remain 

revocable under this article since authentication by a writing is the essence 

of this section. 

 

3. This section is intended to apply to current "firm" offers and not to long 

term options, and an outside time limit of three months during which such 

offers remain irrevocable has been set.  The three-month period during which 

firm offers remain irrevocable under this section need not be stated by days or 

by date.  If the offer states that it is "guaranteed" or "firm" until the 

happening of a contingency which will occur within the three-month period, it 

will remain irrevocable until that event.  A promise made for a longer period 

will operate under this section to bind the offeror only for the first three 

months of the period but may of course be renewed.  If supported by 

consideration it may continue for a long as the parties specify.  This section 

deals only with the offer which is not supported by consideration. 

 

4. Protection is afforded against the inadvertent signing of a firm offer when 

contained in a form prepared by the offeree by requiring that such a clause be 

separately authenticated.  If the offer clause is called to the offeror's 

attention and he separately authenticates it, he will be bound;  § 2–302 may 

operate, however, to prevent an unconscionable result which otherwise would 

flow from other terms appearing in the form. 

 

5. Safeguards are provided to offer relief in the case of material mistake by 

virtue of the requirement of good faith and the general law of mistake. 

 

 Cross References 

 

Point 1:  Section 1–102. 

 



Point 2:  Section 1–102. 

 

Point 3:  Section 2–201. 

 

Point 5:  Section 2–302. 

 

 Definitional Cross References 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Signed".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

Normally an offer may be revoked prior to acceptance unless something of value 

is received to keep the offer open.  Merchants, however, are held to a higher 

standard of conduct and must keep their promise to keep an offer open even 

without consideration, if the offer is in writing and signed by the merchant.  

The section protects merchants making such offers by limiting the duration that 

the operation will remain open to a "reasonable period" but not more than three 

months. 

 

§ 2–206. Offer and acceptance in formation of contract 

 

 A. Unless otherwise unambiguously indicated by the language or 

circumstances: 

 

  1. An offer or make a contract shall be construed as inviting 

acceptance in any manner and by any medium reasonable in the 

circumstances; 

 

  2. An order or other offer to buy goods for prompt or current 

shipment shall be construed as inviting acceptance either by a prompt 

promise to ship or by the prompt or current shipment of conforming or 

non-conforming goods, but such a shipment of non-conforming goods does 

not constitute an acceptance if the seller seasonably notifies the buyer 

that the shipment is offered only as an accommodation to the buyer. 

 

 B. Where the beginning of a requested performance is a reasonable mode of 

acceptance, an offeror who is not notified of acceptance within a reasonable 

time may treat the offer as having lapsed before acceptance. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

206 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. Any reasonable manner of acceptance is intended to be regarded 

as available unless the offeror has made quite dear that it will not be 

acceptable.  Former technical rules as to acceptance, such as requiring that 

telegraphic offers be accepted by telegraphed acceptance, etc., are rejected 

and a criterion that the acceptance be "in any manner and by any medium 

reasonable under the circumstances", is substituted.  This section is intended 

to remain flexible and its applicability to be enlarged as new media of 

communication develop or as the more time-saving present-day media come into 

general use. 

 

2. Either shipment or a prompt promise to ship is made a proper means of 

acceptance of an offer looking to current shipment.  In accordance with 

ordinary commercial understanding the section interprets an order looking to 

current shipment as allowing acceptance either by actual shipment or by a 

prompt promise to ship and rejects the artificial theory that only a single 

mode of acceptance is normally envisaged by an offer.  This is true even though 

the language of the offer happens to be "ship at once" or the like.  "Shipment" 

is here used in the same sense as in § 2–504;  it does not include the 

beginning of delivery by the seller's own truck or by messenger.  But loading 

on the seller's own truck might be a beginning of performance under Subsection 

(B). 

 

3. The beginning of performance by an offeree can be effective as acceptance so 

as to bind the offeror only if followed within a reasonable time by notice to 

the offeror.  Such a beginning of performance must unambiguously express the 

offeree's intention to engage himself.  For the protection of both parties it 

is essential that notice follow in due course to constitute acceptance.  

Nothing in this section however bars the possibility that under the common law 

performance begun may have an intermediate effect of temporarily barring 

revocation of the offer, or at the offeror's option, final effect in 

constituting acceptance 

 

4. Subsection (A)(2) deals with the situation where a shipment made following 

an order is shown by a notification of shipment to be referable to that order 

but has a defect. Such a non-conforming shipment is normally to be understood 

as intended to close the bargain, even though it proves to have been at the 

same time a breach.  However, the seller by stating that the shipment is 

non-conforming and is offered only as an accommodation to the buyer keeps the 

shipment or notification from operating as an acceptance. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 



 

 Special Plain Language Comment 

 

To ensure maximum flexibility an offer may be accepted in any "reasonable" way 

unless the offer requires a specific method of acceptance.  An order for goods 

maybe accepted by shipping or promising to ship the goods.  If the goods 

requested are not available, the shipper may deliver other "non-conforming" 

goods as a substitute although no agreement is formed by such shipment and the 

person ordering goods may accept or reject the "non-conforming" goods.  Where 

an offer invites acceptance by beginning performance, the person accepting the 

offer must notify the offeror of his acceptance by beginning the performance or 

the offeror will not be bound (offers which require completion of a certain 

performance are not governed by this rule and are only accepted upon completion 

of the performance). 

 

§ 2–207. Additional terms in acceptance or confirmation 

 

 A. A definite and seasonable expression of acceptance or a written 

confirmation which is sent within a reasonable time operates as an acceptance 

even though it states terms additional to or different from those offered or 

agreed upon, unless acceptance is expressly made conditional on assent to the 

additional or different terms. 

 

 B. The additional terms are to be construed as proposals for addition to 

the contract.  Between merchants such terms become part of the contract unless: 

 

  1. The offer expressly limits acceptance to the terms of the offer; 

 

  2. They materially alter it;  or 

 

  3. Notification of objection to them has already been given or is 

given within a reasonable time after notice of them is received. 

 

 C. Conduct by both parties which recognizes the existence of a contract 

is sufficient to establish a contract for sale although the writings of the 

parties do not otherwise establish a contract.  In such case the terms of the 

particular contract consist of those terms on which the writings of the parties 

agree, together with any supplementary terms incorporated under any other 

provisions of this Code. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

207 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section is intended to deal with two typical situations.  

The one is the written confirmation, where an agreement has been reached either 

orally or by informal correspondence between the parties and is followed by one 

or both of the parties sending formal memoranda embodying the terms so far as 

agreed upon and adding terms not discussed.  The other situation is offer and 



acceptance, in which a wire or letter expressed and intended as an acceptance 

or the closing of an agreement adds further minor suggestions or proposals such 

as "ship by Tuesday", "rush", "ship draft against bill of lading inspection 

allowed", or the like.  A frequent example of the second situation is the 

exchange of printed purchase order and acceptance (sometimes called 

"acknowledgment") forms.  Because the forms are oriented to the thinking of the 

respective drafting parties, the terms contained in them often do not 

correspond.  Often the seller's form contains terms different from or 

additional to those set forth in the buyer's form.  Nevertheless, the parties 

proceed with the transaction. 

 

2. Under this article a proposed deal which in commercial understanding has in 

fact been closed is recognized as a contract.  Therefore, any additional matter 

contained in the confirmation or in the acceptance falls within Subsection (B) 

and must be regarded as a proposal for an added term unless the acceptance is 

made conditional on the acceptance of the additional or different terms. 

 

3. Whether or not additional or different terms will become part of the 

agreement depends upon the provisions of Subsection (B).  If they are such as 

materially to alter the original bargain, they will not be included unless 

expressly agreed to by the other party.  If, however, they are terms which 

would not so change the bargain they will be incorporated unless notice of 

objection to them has already been given or is given within a reasonable time. 

 

4. Examples of typical clauses which would normally "materially alter" the 

contract and so result in surprise or hardship if incorporated without express 

awareness by the other party are:  a clause negating such standard warranties 

as that of merchantability or fitness for a particular purpose in circumstances 

in which either warranty normally attaches;  a clause requiring a guaranty of 

ninety percent (90%) or one hundred percent (100%) deliveries in a case such as 

a contract by cannery, where the usage of the trade allows greater quantity 

leeways;  a clause reserving to the seller the power to cancel upon the buyer's 

failure to meet any invoice when due;  a clause requiring that complaints be 

made in a time materially shorter than customary or reasonable. 

 

5. Examples of clauses which involve no element of unreasonable surprise and 

which therefore are to be incorporated in the contract unless notice of 

objection is seasonably given are:  a clause setting forth and perhaps 

enlarging slightly upon the seller's exemption due to supervening causes beyond 

his control, similar to those covered by the provision of this article on 

merchant's excuse by failure of presupposed conditions or a clause fixing in 

advance any reasonable formula of proration under such circumstances;  a clause 

fixing a reasonable time for complaints within customary limits, or in the case 

of a purchase for sub-sale, providing for inspection by the sub-purchaser;  a 

clause providing for interest on overdue invoices or fixing the seller's 

standard credit terms where they are within the range of trade practice and do 

not limit any credit bargained for;  a clause limiting the right of rejection 

for defects which fall within the customary trade tolerances for acceptance 

"with adjustment" or otherwise limiting remedy in a reasonable manner (see §§ 

2–718 and 2–719). 

 

6. If no answer is received within a reasonable time after additional terms are 

proposed, it is both fair and commercially sound to assume that their inclusion 

has been assented to.  Where clauses on confirming forms sent by both parties 



conflict each party must be assumed to object to a clause of the other 

conflicting with one on the confirmation sent by himself.  As a result, the 

requirement that there be notice of objection which is found in Subsection (B) 

is satisfied and the conflicting terms do not become a part of the contract.  

The contract then consists of the terms originally expressly agreed to, terms 

on which the confirmations agree, and terms supplied by this Code, including 

Subsection (B).  The written confirmation is also subject to § 2–201.  Under 

that section a failure to respond permits enforcement of a prior oral 

agreement;  under this section a failure to respond permits additional terms to 

become part of the agreement. 

 

7. In many cases, as where goods are shipped, accepted and paid for before any 

dispute arises, there is no question whether a contract has been made.  In such 

cases, where the writings of the parties do not establish a contract, it is not 

necessary to determine which act or document constituted the offer and which 

the acceptance.  See § 2–204.  The only question is what terms are included in 

the contract, and Subsection (C) furnishes the governing rule. 

 

 Cross References 

 

See generally Section 2–302. 

 

Point 5:  Sections 2–513, 2–602, 2–607, 2–609, 2–612, 2–614, 2–615, 2–616, 2–

718 and 2–719. 

 

Point 6:  Sections 1–102 and 2–104. 

 

 Definitional Cross References 

 

"Between merchants".  Sections 2–104. 

 

"Contract".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Seasonably".  Section 1–204. 

 

"Send".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Written".  Section 1–201. 

 

§ 2–208. Course of performance or practical construction 

 

 A. Where the contract for sale involves repeated occasions for 

performance by either party with knowledge of the nature of the performance and 

opportunity for objection to it by the other, any course of performance 

accepted or acquiesced in without objection shall be relevant to determine the 

meaning of the agreement. 

 

 B. The express terms of the agreement and any such course of performance, 



as well as any course of dealing and usage of trade, shall be construed 

whenever reasonable as consistent with each other;  but when such construction 

is unreasonable, express terms shall control course of performance and course 

of performance shall control both course of dealing and usage of trade (§ 1–

205). 

 

 C. Subject to the provisions of the next section on modification and 

waiver, such course of performance shall be relevant to show a waiver or 

modification of any term inconsistent with such course of performance. 

 

 History 

 

CJA–1–86, January 19, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

208 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The parties themselves know best what they have meant by their 

words of agreement and their action under that agreement is the best indication 

of what that meaning was.  This section thus rounds out the set of factors 

which determines the meaning of the "agreement" and therefore also of the 

"unless otherwise agreed" qualification to various provisions of this article. 

 

2. Under this section a course of performance is always relevant to determine 

the meaning of the agreement.  Express mention of course of performance 

elsewhere in this article carries no contrary implication when there is a 

failure to refer to it in other Sections. 

 

3. Where it is difficult to determine whether a particular act merely sheds 

light on the meaning of the agreement or represents a waiver of a term of the 

agreement, the preference is in favor of "waiver" whenever such construction, 

plus the application of the provisions on the reinstatement of rights waived 

(see § 2–209), is needed to preserve the flexible character of commercial 

contracts and to prevent surprise or other hardship. 

 

4. A single occasion of conduct does not fall within the language of this 

section but other sections such as the ones on silence after acceptance and 

failure to specify particular defects can affect the parties' rights on a 

single occasion (see §§ 2–605 an 2–607). 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 2:  Section 2–202. 

 

Point 3:  Sections 2–209, 2–601 and 2–607. 

 

Point 4:  Sections 2–605 and 2–607. 

 

§ 2–209. Modification, rescission and waiver 

 



 A. An agreement modifying a contract within this article needs no 

consideration to be binding. 

 

 B. A signed agreement which excludes modification or rescission except by 

a signed writing cannot be otherwise modified or rescinded, but except as 

between merchants such a requirement on a form supplied by the merchant must be 

separately signed by the other party. 

 

 C. The requirements of the Statute of Frauds section of this article (§ 

2–201) must be satisfied if the contract as modified is within its provisions. 

 

 D. Although an attempt at modification or rescission does not satisfy the 

requirements of Subsection (B) or (C) it can operate as a waiver. 

 

 E. A party who has made a waiver affecting an executory portion of the 

contract may retract the waiver by reasonable notification received by the 

other party that strict performance will be required of any term waived, unless 

the retraction would be unjust in view of a material change of position in 

reliance on the waiver. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

209 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section seeks to protect and make effective all necessary 

and desirable modifications of sales contracts without regard to 

technicalities. 

 

2. Subsection (A) provides that an agreement modifying a sales contract needs 

no consideration to be binding. 

 

However, modifications made thereunder must meet the test of good faith imposed 

by this Code.  The effective use of bad faith to escape performance on the 

original contract terms is barred, and the extortion of a "modification" 

without legitimate commercial reason is ineffective as a violation of the duty 

of good faith.  Nor can a mere technical consideration support a modification 

made in bad faith. 

 

The test of "good faith" between merchants or as against merchants includes 

"observance of reasonable commercial standards of fair dealing in the trade" (§ 

2–103), and may in some situations require an objectively demonstrable reason 

for seeking a modification.  But such matters as a market shift which makes 

performance come to involve a loss may provide such a reason even though there 

is no such unforeseen difficulty as would make out a legal excuse from 

performance under §§ 2–615 and 2–616. 

 

3. Subsections (B) and (C) are intended to protect against false allegations of 

oral modifications.  "Modification or rescission" includes abandonment or other 

change by mutual consent, it does not include unilateral "termination" or 



"cancellation" as defined in § 2–106. 

 

The Statute of Frauds provisions of this article are expressly applied to 

modifications by Subsection (C).  Under those provisions the "delivery and 

acceptance" test is limited to the goods which have been accepted, that is, to 

the past.  "Modification" for the future cannot therefore be conjured up by 

oral testimony if the price involved is five hundred dollars ($500.00) or more 

since such modification must be shown at least by an authenticated memo.  And 

since a memo is limited in its effect to the quantity of goods set forth in it, 

there is safeguard against oral evidence. 

 

Subsection (B) permits the parties in effect to make their own Statute of 

Frauds as regards any future modification of the contract by giving effect to a 

clause in a signed agreement which expressly requires any modification to be by 

signed writing.  But note that if a consumer is to be held to such a clause on 

a form supplied by a merchant it must be separately signed. 

 

4. Subsection (D) is intended, despite the provisions of Subsections (B) and 

(C), to prevent contractual provisions excluding modification except by a 

signed writing from limiting in other respects the legal effect of the parties' 

actual later conduct.  The effect of such conduct as a waiver is further 

regulated in Subsection (E). 

 

 Cross References 

 

Point 1:  Section 1–203. 

 

Point 2:  Sections 1–201, 1–203, 2–615 and 2–616. 

 

Point 3:  Sections 2–106, 2–201 and 2–202. 

 

Point 4:  Sections 2–202 and 2–208. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Between merchants".  Section 2–104. 

 

"Contract".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

§ 2–210. Delegation of performance:  assignment of rights 

 

 A. A party may perform his duty through a delegate unless otherwise 

agreed or unless the other party has a substantial interest in having his 

original promisor perform or control the acts required by the contract.  No 



delegation of performance relieves the party of delegating of any duty to 

perform or any liability for breach. 

 

 B. Unless otherwise agreed all rights of either seller or buyer can be 

assigned except where the assignment would materially change the duty of the 

other party, or increase materially the burden or risk imposed on him by his 

contract, or impair materially his chance of obtaining return performance.  A 

right to damages for breach of the whole contract or a right arising out of the 

assignor's due performance of his entire obligation can be assigned despite 

agreement otherwise. 

 

 C. Unless the circumstances indicate the contrary, a prohibition of 

assignment of "the contract" is to be construed as barring only the delegation 

to the assignee of the assignor's performance. 

 

 D. An assignment of "the contract" or of "all my rights under the 

contract" or an assignment in similar general terms is an assignment of rights 

and unless the language or the circumstances (as in an assignment for security) 

indicate the contrary, it is a delegation of performance of the duties of the 

assignor and its acceptance by the assignee constitutes a promise by him to 

perform those duties.  This promise is enforceable by either the assignor or 

the other party to the original contract. 

 

 E. The other party may treat any assignment which delegates performance 

as creating reasonable grounds for insecurity and may without prejudice to his 

rights against the assignor demand assurances from the assignee (§ 2–609). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and, effect as § 2–

210 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Generally, this section recognizes both delegation of 

performance and assignability as normal and permissible incidents of a contract 

for the sale of goods. 

 

2. Delegation of performance, either in conjunction with an assignment or 

otherwise, is provided for by Subsection (A) where no substantial reason can be 

shown as to why the delegated performance will not be as satisfactory as 

personal performance. 

 

3. Under Subsection (B) rights which are no longer executory such as a right to 

damages for breach or a right to payment of an "account" as defined in the 

Article on Secured Transactions (Article 9) may be assigned although the 

agreement prohibits assignment.  In such cases no question of delegation of any 

performance is involved.  The assignment of a "contract right" as defined in 

the Article on Secured Transactions (Article 9) is not covered by this 

Subsection. 

 

4. The nature of the contract or the circumstances of the case, however, may 



bar assignment of the contract even where delegation of performance is not 

involved.  This article and this section are intended to clarify this problem, 

particularly in cases dealing with output requirement and exclusive dealing 

contracts.  In the first, place the section on requirement and exclusive 

dealing removes from the construction of the original contract most of the 

"personal discretion" element by substituting the reasonably objective standard 

of good faith operation of the plant or business to be supplied.  Secondly, the 

section on insecurity and assurances, which is specifically referred to in 

Subsection (E) of this section, frees the other party from the doubts and 

uncertainty which may afflict him under an assignment of the character in 

question by permitting him to demand adequate assurance of due performance 

without which he may suspend his own performance.  Subsection (E) is not in any 

way intended to limit the effect of the section on insecurity and assurances 

and the word "performance" includes the giving of orders under a requirements 

contract.  Of course, in any case where a material personal discretion is 

sought to be transferred, effective assignment is barred by Subsection (B). 

 

5. Subsection (D) lays down a general rule of construction distinguishing 

between a normal commercial assignment, which substitutes the assignee for the 

assignor both as to rights and duties, and a financing assignment in which only 

the assignor's rights are transferred. 

 

This article takes no position on the possibility of extending some recognition 

or power to the original parties to work out normal commercial readjustments of 

the contract in the case of financing assignments even after the original 

obligor has been notified of the assignment.  This question is dealt with in 

the Article on Secured Transactions (Article 9). 

 

6. Subsection (E) recognizes that the non-assigning original party has a stake 

in the reliability of the person with whom he has closed the original contract, 

and is, therefore, entitled to due assurance that any delegated performance 

will be properly forthcoming. 

 

7. This section is not intended as a complete statement of the law of 

delegation and assignment but is limited to clarifying a few points.  

Particularly, neither this section nor this article touches directly on such 

questions as the need or effect of notice of the assignment, the rights of 

successive assignees or any question of the form of an assignment, either as 

between the parties or as against any third parties.  Some of these questions 

are dealt with in Article 9. 

 

 Cross References 

 

Point 3:  Article 9. 

 

Point 4:  Sections 2–306 and 2–609. 

 

Point 5:  Article 9, §§ 9–317 and 9–318. 

 

Point 7:  Article 9. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 



 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

Part 3. General Obligation and Readjustment of Contract 

 

§ 2–301. General obligation of parties 

 

 The obligation of the Seller is to transfer and deliver and that of the 

buyer is to accept and pay in accordance with the contract. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

301 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section uses the term "obligation" in contrast to the term 

"duty" in order to provide for the "condition" aspects of delivery and payment 

insofar as they are not modified by other sections of this article such as 

those on cure of tender and replaces the general provisions of that Code on the 

effect of conditions.  In order to determine what is "in accordance with the 

contract" under this article, usage of trade, course of dealing and 

performance, and the general background of circumstances must be given due 

consideration in conjunction with the lay meaning of the words used to define 

the scope of the conditions and duties. 

 

 Cross References 

 

Sections 1–106. 

 

See also §§ 1–205, 2–208, 2–209, 2–508 and 2–612. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Party".  Section 1–201. 

 



"Seller".  Section 2–103. 

 

§ 2–302. Unconscionable contractor clause 

 

 A. If the court as a matter of law finds the contract or any clause of 

the contract to have been unconscionable at the time it was made the court may 

refuse to enforce the contract, or it may enforce the remainder of the contract 

without the unconscionable clause, or it may so limit the application of any 

unconscionable clause as to avoid any unconscionable result. 

 

 B. When it is claimed or appears to the court that the contract or any 

clause thereof may be unconscionable the parties shall be afforded a reasonable 

opportunity to present evidence as to its commercial setting, purpose and 

effect to aid the court in making the determination. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

302 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section is intended to make it possible for the courts to 

police explicitly against the contracts or clauses which they find to be 

unconscionable.  In the past such policing has been accomplished by adverse 

construction of language, by manipulation of the rules of offer and acceptance 

or by determinations that the clause is contrary to public policy or to the 

dominant purpose of the contract.  This section is intended to allow the court 

to pass directly on the unconscionability of the contract or particular clause 

therein and to make a conclusion of law as to its unconscionability.  The basic 

test is whether, in the light of the general commercial background and the 

commercial needs of the particular trade or case, the clauses involved are so 

one-sided as to be unconscionable under the circumstances existing at the time 

of the making of the contract.  Subsection (B) makes it dear that it is proper 

for the court to hear evidence upon these questions.  The principle is one of 

the prevention of oppression and unfair surprise (Cf.  Campbell Soup Co. v. 

Wentz, 172 F.2d 80, 3d Cir. 1948) and not of disturbance of allocation of risks 

because of superior bargaining power. 

 

2. Under this section the court, in its discretion, may refuse to enforce the 

contract as a whole if it is permeated by the unconscionability, or it may 

strike any single clause or group of clauses which are so tainted or which are 

contrary to the essential purpose of the agreement, or it may simply limit 

unconscionable clauses so as to avoid unconscionable results. 

 

3. The present section is addressed to the court, and the decision is to be 

made by it.  The commercial evidence referred to in Subsection (B) is for the 

court's consideration, not the jury's.  Only the agreement which results from 

the court's action on these matters is to be submitted to the general triers of 

the facts. 

 

 Definitional Cross References 



 

"Contract".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section provides an exception to the general principle of freedom of 

contract under the Code.  It recognizes that in some cases the lack of 

bargaining power of one party compared to that of the other party will result 

in an oppressive contract.  In the past courts had refused to enforce such 

contracts or provisions by manipulating legal rules about contracts-this 

section allows courts to do openly what they had previously done under cover.  

Although "unconscionability" is not defined because of the variety of the 

behavior which can be unconscionable, provisions or contracts which are found 

to be unconscionable fall into certain categories:  (1) the agreement of one 

party was obtained due to his ignorance or carelessness which was known to the 

other party;  (2) the agreement was difficult to read or deceptively arranged, 

(3) parts of the agreement nullify the core duty of the contract;  (4) the 

price is excessively high by several times the value of the goods;  or (5) the 

seller has unduly enlarged or unduly restricted the remedies of the buyer.  

Unconscionability is determined at the time the contract was made-it does not 

apply to situations where the value of the goods has changed over time.  A 

court has considerable freedom to act to rectify an unconscionable contract-it 

may refuse to enforce the whole contract, a part of the contract, cancel 

further payments or demand refund of certain payments.  Although the scope of 

unconscionability is broad, it should not be seen as a way of avoiding 

contractual duties-it is used only to adjust the most oppressive and unjust 

contracts. 

 

 Annotations 

 

1. Unconscionable arbitration clause 

 

"Considering all of these principles together, the Court holds that the 

specific arbitration clause in the financing contract is unenforceable. Though 

arbitration generally is encouraged, clauses that mandate arbitration are not 

immune from scrutiny for unconscionability or consistency with Fundamental 

Law." Green Tree Servicing, LLC v. Duncan, No. SC–CV–46–05, slip op. at 12 

(Nav. Sup. Ct. August 18, 2008). 

 

§ 2–303. Allocation or division of risks 

 

 Where this article allocates a risk or a burden as between the parties 

"unless otherwise agreed", the agreement may not only shift the allocation but 

may also divide the risk or burden. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

303 of the Uniform Commercial Code adopted by the states. 

 



Commentary.  1. This section is intended to make it dear that the parties may 

modify or allocate "unless otherwise agreed" risks or burdens imposed by this 

article as they desire, always subject, of course, to the provisions on 

unconscionability.  Compare § 1–102(D). 

 

2. The risk or burden may be divided by the express terms of the agreement or 

by the attending circumstances, since under the definition of "agreement" in 

this Code, the circumstances surrounding the transaction, as well as the 

express language used by the parties enter into the meaning and substance of 

the agreement. 

 

 Cross References 

 

Point 1:  Sections 1–102 and 2–302. 

 

Point 2:  Section 1–201. 

 

 Definitional Cross References 

 

"Party".  Section 1–201. 

 

"Agreement".  Section 1–201. 

 

 Special Plain Language Comment 

 

The Code divides risks between the parties but the parties can alter this 

division of risks in the agreement in any manner they wish.  However, the 

parties may not in their agreement change certain duties under the Code.  Those 

duties include those of good faith, diligence, reasonableness and care, nor may 

the parties waive the application of the doctrine of unconscionability to their 

agreement. 

 

§ 2–304. Price payable in money, goods, realty, or otherwise 

 

 A. The price can be made payable in money or otherwise.  If it is payable 

in whole or in part in goods each party is a seller of the goods which he is to 

transfer. 

 

 B. Even though all or part of the price is payable in an interest in 

realty the transfer of the goods and the seller's obligations with reference to 

them are subject to this article, but not the transfer of the interest in 

realty or the transferor's obligations in connection therewith. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

304 of the Uniform Commercial Code adopted by the states.  The transfer of real 

property on the Navajo Indian Country may be affected by the federal 

government's trust responsibilities. 

 



Commentary.  1. Under Subsection (A) the provisions of this article are 

applicable to transactions where the "price" of goods is payable in something 

other than money.  This does not mean, however, that this whole Article applies 

automatically and in its entirety simply because an agreed transfer of title to 

goods is not a gift.  The basic purposes and reasons of the Article must always 

be considered in determining the applicability of any of its provisions. 

 

2. Subsection (B) lays down the general principle that when goods are to be 

exchanged for realty, the provisions of this article apply only to those 

aspects of the transaction which concern the transfer of title to goods but do 

not affect the transfer of the realty since the detailed regulation of various 

particular contracts which fall outside the scope of this article is left to 

the courts and other legislation.  However, the complexities of these 

situations may be such that each must be analyzed in the light of the 

underlying reasons in order to determine the applicable principles.  

Transactions involving real property on the Navajo Nation are affected by the 

trust responsibility of the federal government.  See § 2–107.  Navajo statutes 

dealing with realty are not to be lightly disregarded or altered by language of 

this article.  In contrast, this article declares definite policies in regard 

to certain matters legitimately within its scope though concerned with real 

property situations, and in those instances the provisions of this article 

control. 

 

 Cross References 

 

Point 2:  Sections 1–102, 1–103, 1–104 and 2–107. 

 

 Definitional Cross References 

 

"Goods".  Section 2–105. 

 

"Money".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

Article 2 governs not only the most common type of sale, goods exchanged for 

cash, but also goods exchanged for goods, goods exchanged for services and even 

goods exchanged for realty.  In barter transactions a person may be both a 

buyer and seller;  a "buyer" of the goods he or she obtains and a "seller" of 

the goods he or she exchanges.  The status of a person as a "seller" is 

important for the purposes of warranties.  See §§ 2–312 to 2–315. 

 

§ 2–305. Open price term 

 

 A. The parties if they so intend can conclude a contract for sale even 

though the price is not settled.  In such a case the price is a reasonable 

price at the time for delivery if: 

 

  1. Nothing is said as to price;  or 

 



  2. The price is left to be agreed by the parties and they fail to 

agree;  or 

 

  3. The price is to be fixed in terms of some agreed market or other 

standard as set or recorded by a third person or agency and it is not so 

set or recorded. 

 

 B. A price to be fixed by the seller or by the buyer means a price for 

him to fix in good faith. 

 

 C. When a price left to be fixed otherwise than by agreement of the 

parties fails to be fixed through fault of one party the other may at his 

option treat the contract as cancelled or himself fix a reasonable price. 

 

 D. Where, however, the parties intend not to be bound unless the price be 

fixed or agreed and it is not fixed or agreed, there is no contract.  In such a 

case the buyer must return any goods already received or if unable to do so 

must pay their reasonable value at the time of delivery and the seller must 

return any portion of the price paid on account. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

305 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section applies when the price term is left open on the 

making of an agreement which is nevertheless intended by the parties to be a 

binding agreement.  This article rejects in these instances the formula that 

"an agreement to agree is unenforceable" if the case falls within Subsection 

(A) of this section, and rejects also defeating such agreements on the ground 

of "indefiniteness".  Instead this article recognizes the dominant intention of 

the parties to have the deal continue to be binding upon both.  As to future 

performance, since this article recognizes remedies such as cover (§ 2–712), 

re-sale (§ 2–706) and specific performance (§ 2–716) which go beyond any mere 

arithmetic as between contract price and market price, there is usually a 

"reasonably certain basis for granting an appropriate remedy for breach" so 

that the contract need not fail for indefiniteness. 

 

2. Under some circumstances the postponement of agreement on price will mean 

that no deal has really been concluded, and this is made express in the 

preamble of Subsection (A) ("The parties if they so intend") and in Subsection 

(D).  Whether or not this is so is, in most cases, a question to be determined 

by the trier of fact. 

 

3. Subsection (B), dealing with the situation where the price is to be fixed by 

one party, rejects the uncommercial idea that an agreement that the seller may 

fix the price means that he may fix any price he may wish by the express 

qualification that the price so fixed must be fixed in good faith.  Good faith 

includes observance of reasonable commercial standards of fair dealing in the 

trade if the party is a merchant.  (§ 2–103).  But in the normal case a "posted 



price", or a future seller's or buyer's "given price", "price in effect", 

"market price", or the like satisfies the good faith requirement. 

 

4. The section recognizes that there may be cases in which a particular 

person's judgment is not chosen merely as a barometer or index of a fair price 

but is an essential condition to the parties' intent to make any contract at 

all.  For example, the case where a known and trusted expert is to "value" a 

particular painting for which there is no market standard differs sharply from 

the situation where a named expert is to determine the grade of cotton, and the 

difference would support a finding that in the one the parties did not intend 

to make a binding agreement if that expert were unavailable whereas in the 

other they did so intend.  Other circumstances would of course affect the 

validity of such a finding. 

 

5. Under Subsection (C), wrongful interference by one party with any agreed 

machinery for price fixing in the contract may be treated by the other party as 

a repudiation justifying cancellation, or merely as a failure to take 

cooperative action thus shifting to the aggrieved party the reasonable leeway 

in fixing the price. 

 

6. Throughout the entire Section, the purpose is to give effect to the 

agreement which has been made.  That effect, however, is always conditioned by 

the requirement of good faith action which is made an inherent part of all 

contracts within the Code.  (§ 1–203). 

 

 Cross References 

 

Point 1:  Section 2–204(C), 2–706, 2–712 and 2–716. 

 

Point 3:  Section 2–103. 

 

Point 5:  Sections 2–311 and 2–610. 

 

Point 6:  Section 1–203. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Burden of establishing".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Cancellation".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Fault".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 



 

"Receipt of goods".  Section 2–103. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section, along with 2–306, 2–309 and 2–310, fills in terms left undecided 

in the agreement by the two parties.  This section provides a method of 

determining the price of goods if not specified in the agreement.  The section 

protects parties to which price is a crucial term since it does not apply to 

situations where the parties did not intend to be bound by an agreement if the 

price was not fixed (§ 2–305(D)). 

 

§ 2–306. Output, requirements and exclusive dealings 

 

 A. A term which measures the quantity by the output of the seller or the 

requirements of the buyer means such actual output or requirements as may occur 

in good faith, except that no quantity unreasonably disproportionate to any 

stated estimate or in the absence of a stated estimate to any normal or 

otherwise comparable prior output or requirements may be tendered or demanded. 

 

 B. A lawful agreement by either the seller or the buyer for exclusive 

dealing in the kind of goods concerned imposes, unless otherwise agreed, an 

obligation by the seller to use best efforts to supply the goods and by the 

buyer to use best efforts to promote their sale. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

306 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) of this section, in regard to output and 

requirements, applies to this specific problem the general approach of this 

Code which requires the reading of commercial background and intent into the 

language of any agreement and demands good faith in the performance of that 

agreement.  It applies to such contracts of nonproducing establishments such as 

dealers or distributors as well as to manufacturing concerns. 

 

2. Under this article, a contract for output or requirements is not too 

indefinite since it is held to mean the actual good faith output or 

requirements of the particular party.  Nor does such a contract lack mutuality 

of obligation since, under this section, the party who will determine quantity 

is required to operate his plant or conduct his business in good faith and 

according to commercial standards of fair dealing in the trade so that his 

output or requirements win approximate a reasonably foreseeable figure.  

Reasonable elasticity in the requirements is expressly envisaged by this 

section and good faith variations from prior requirements are permitted even 



when the variation may be such as to result in discontinuance.  A shut-down by 

a requirements buyer for lack of orders might be permissible when a shut-down 

merely to curtail losses would not.  The essential test is whether the party is 

acting in good faith.  Similarly, a sudden expansion of the plant by which 

requirements are to be measured would not be included within the scope of the 

contract as made but normal expansion undertaken in good faith would be within 

the scope of this section.  One of the factors in an expansion situation would 

be whether the market price had risen greatly in a case in which the 

requirements contract contained a fixed price.  This article takes no position 

as to whether a requirements contract is a provable claim in bankruptcy. 

 

3. If an estimate of output or requirements is included in the agreement, no 

quantity unreasonably disproportionate to it may be tendered or demanded.  Any 

minimum or maximum set by the agreement shows a clear limit on the intended 

elasticity.  In similar fashion, the agreed estimate is to be regarded as a 

center around which the parties intend the variation to occur. 

 

4. When an enterprise is sold, the question may arise whether the buyer is 

bound by an existing output or requirements contact.  That question is outside 

the scope of this article, and is to be determined on other principles of law.  

Assuming that the contract continues, the output or requirements in the hands 

of the new owner continue to be measured by the actual good faith output or 

requirements under the normal operation of the enterprise prior to sale.  The 

sale itself is not grounds for sudden expansion or decrease. 

 

5. Subsection (B), on exclusive dealing, makes explicit the commercial rule 

embodied in this Code under which the parties to such contracts are held to 

have impliedly, even when not expressly, bound themselves to use reasonable 

diligence as well as good faith in their performance of the contract.  Under 

such contracts the exclusive agent is required, although no express commitment 

has been made, to use reasonable effort and due diligence in the expansion of 

the market or the promotion of the product, as the case may be.  The principal 

is expected under such a contract to refrain from supplying any other dealer or 

agent within the exclusive territory.  An exclusive dealing agreement brings 

into play all of the good faith aspects of the output and requirement problems 

of Subsection (A).  It also raises questions of insecurity and right to 

adequate assurance under this article. 

 

 Cross References 

 

Point 4:  Section 2–210 

 

Point 5:  Sections 1–203 and 2–609. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 

 

"Good faith".  Section 1–201. 

 



"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–307. Delivery in single lot or several lots 

 

 Unless otherwise agreed all goods called for by a contract for sale must 

be tendered in a single delivery and payment is due only on such tender, but 

where the circumstances give either party the right to make or demand delivery 

in lots the price, if it can be apportioned, may be demanded for each lot. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

307 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  This section applies where the parties have not specifically 

agreed whether delivery and payment are to be by lots. 

 

2. Where the actual agreement or the circumstances do not indicate otherwise, 

delivery in lots is not permitted under this section and the buyer is properly 

entitled to reject for a deficiency in the tender, subject to any privilege in 

the seller to cure the tender. 

 

3. The "but" clause of this section goes to the case in which it is not 

commercially feasible to deliver or to receive the goods in a single lot as for 

example, where a contract calls for the shipment of ten carloads of coal and 

only three cars are available at a given time.  Similarly, in a contract 

involving brick necessary to build a building the buyer's storage space may be 

limited so that it would be impossible to receive the entire amount of brick at 

once, or it may be necessary to assemble the goods as in the case of cattle on 

the range, or to mine them. 

 

In such cases, a partial delivery is not subject to rejection for the defect in 

quantity alone, if the circumstances do not indicate a repudiation or default 

by the seller as to the expected balance or do not give the buyer ground for 

suspending his performance because of insecurity under the provisions of § 2–

609.  However, in such cases the undelivered balance of goods under the 

contract must be forthcoming within a reasonable time and in a reasonable 

manner according to the policy of §  on manner of tender of delivery.  This is 

reinforced by the express provisions of § 2–608 that if a lot has been accepted 

on the reasonable assumption that its nonconformity will be cured, the 

acceptance may be revoked if the cure does not seasonably occur.  The section 

approves the result in Lynn M. Ranger, Inc. v. Gildersleeve, 106 Conn. 372, 138 

A. 142 (1927) in which a contract was made for six carloads of coal then 

rolling from the mines and consigned to the seller but the seller agreed to 



divert the carloads to the buyer as soon as the car numbers became known to 

him.  He arranged a diversion of two cars and then notified the buyer who then 

repudiated the contract.  The seller was held to be entitled to his full remedy 

for the two cars diverted because simultaneous delivery of all the cars was not 

contemplated by either party. 

 

4. Where the circumstances indicate that a party has a right to delivery in 

lots, the price may be demanded for each lot if it is apportionable. 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 2:  Sections 2–508 and 2–601. 

 

Point 3:  Sections 2–503, 2–608 and 2–609. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Lot".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 2–308. Absence of specified place for delivery 

 

 Unless otherwise agreed: 

 

 A. The place for delivery of goods is the seller's place of business or 

if he has none his residence;  but 

 

 B. In a contract for sale of identified goods which to the knowledge of 

the parties at the time of contracting are in some other place, that place is 

the place for their delivery;  and 

 

 C. Documents of title maybe delivered through customary banking channels. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

308 of the Uniform Commercial Code adopted by the states.  Since the Navajo 

Nation has not adopted Articles 4 and 5 of the Uniform Commercial Code at this 

time, the obligations of banks relating to drafts and letters of credit which 

would be governed under such Articles will be governed by Navajo law under 7 

N.N.C. § 204. 



 

Commentary.  1. Subsections (A) and (B) provide for those non-commercial sales 

and for those occasional commercial sales where no place or means of delivery 

has been agreed upon by the parties.  Where delivery by carrier is "required or 

authorized by the agreement", the seller's duties as to delivery of the goods 

are governed not by this section but by § 2–504. 

 

2. Under Subsection (B) when the identified goods contracted for are known to 

both parties to be in some location other than the seller's place of business 

or residence, the parties are presumed to have intended that place to be the 

place of delivery.  This Subsection also applies (unless, as would be normal, 

the circumstances show that delivery by way of documents is intended) to a bulk 

of goods in the possession of a bailee.  In such a case, however, the seller 

has the additional obligation to procure the acknowledgment by the bailee of 

the buyer's right to possession. 

 

3. Where "customary banking channels" call only for due notification by the 

banker that the documents are on hand, leaving the buyer himself to see to the 

physical receipt of the goods, tender at the buyer's address is not required 

under Subsection (C).  But that paragraph merely eliminates the possibility of 

a default by the seller if "customary banking Channels" have been properly used 

in giving notice to the buyer.  Since the Navajo Nation has not adopted 

Articles 4 and 5 of the Uniform Commercial Code relating to Bank Deposits and 

Collections, and Letters of Credit, the obligations of banks relating to such 

documents which would be governed under such Articles will be governed by 

Navajo law pursuant to 7 N.N.C. § 204. 

 

4. The rules of this section apply only "unless otherwise agreed".  The 

surrounding circumstances, usage of trade, course of dealing and course of 

performance, as well as the express language of the parties, may constitute an 

"otherwise agreement". 

 

 Cross References 

 

Point 1:  Sections 2–504 and 2–505. 

 

Point 2:  Section 2–503. 

 

Point 3:  Section 2–512. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Delivery".  Section 1–201. 

 

"Document of title".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Seller".  Section 2–103. 

 



 Special Plain Language Comment 

 

Most commercial sales involve shipment of goods, in which payment is governed 

by §§ 2–503, 2–504 and 2–505.  This section is employed only if the parties 

have not agreed in the contract on a place of delivery and the place of 

delivery is not established through previous transactions nor through the 

common practices in the industry. 

 

§ 2–309. Absence of specific time provisions;  notice of termination 

 

 A. The time shipment or delivery or any other action under a contract if 

not provided in this article or agreed upon shall be a reasonable time. 

 

 B. Where the contract provides for successive performances but is 

indefinite in duration it is valid for a reasonable time but unless otherwise 

agreed may be terminated at any time by either party. 

 

 C. Termination of a contract by one party except on the happening of an 

agreed event requires that reasonable notification be received by the other 

party and an agreement dispensing with notification is invalid if its operation 

would be unconscionable. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

309 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) requires that all actions taken under a sales 

contract must be taken within a reasonable time where no time has been agreed 

upon.  The reasonable time under this provision turns on the criteria as to 

"reasonable time" and on good faith and commercial standards set forth in §§ 1–

203, 1–204 and 2–103.  It thus depends upon what constitutes acceptable 

commercial conduct in view of the nature, purpose and circumstances of the 

action to be taken.  Agreement as to a definite time, however, may be found in 

a term implied from the contractual circumstances, usage of trade or course of 

dealing or performance as well as in an express term.  Such cases fall outside 

of this Subsection since in them the time for action is "agreed" by usage. 

 

2. The time for payment, where not agreed upon is related to the time for 

delivery;  the particular problems which arise in connection with determining 

the appropriate time of payment and the time for any inspection before payment 

which is both allowed by law and demanded by the buyer are covered in § 2–513. 

 

3. The facts in regard to shipment and delivery differ so widely as to make 

detailed provision for them in the text of this article impracticable.  The 

applicable principles, however, make it clear that surprise is to be avoided, 

good faith judgment is to be protected, and notice or negotiation to reduce the 

uncertainty to certainty is to be favored. 

 

4. When the time for delivery is left open, unreasonably early offers of or 



demands for delivery are intended to be read under this article as expressions 

of desire or intention, requesting the assent or acquiescence of the other 

party, not as final positions which may amount without more to breach or to 

create breach by the other side.  See §§ 2–207 and 2–609. 

 

5. The obligation of good faith under this Code requires reasonable 

notification before a contract may be treated as breached because a reasonable 

time for delivery or demand has expired.  This operates both in the case of a 

contract originally indefinite as to time and of one subsequently made 

indefinite by waiver. 

 

When both parties let an originally reasonable time go by in silence, the 

course of conduct under the contract may be viewed as enlarging the reasonable 

time for tender or demand of performance.  The contract may be terminated by 

abandonment. 

 

6. Parties to a contract are not required in giving reasonable notification to 

fix, at peril of breach, a time which is in fact reasonable in the 

unforeseeable judgment of a later trier of fact.  Effective communication of a 

proposed time limit calls for a response, so that figure to reply will make out 

acquiescence.  Where objection is made, however, or if the demand is merely for 

information as to when goods win be delivered or will be ordered out, demand 

for assurances on the ground of insecurity maybe made under this article 

pending further negotiations.  Only when a party insists on undue delay or on 

rejection of the other party's reasonable proposal is there a question of flat 

breach under the present section. 

 

7. Subsection (B) applies a commercially reasonable view to resolve the 

conflict which has arisen in the cases as to contracts of indefinite duration.  

The "reasonable time" of duration appropriate to a given arrangement is limited 

by the circumstances.  When the arrangement has been carried on by the parties 

over the years, the "reasonable time" can continue indefinitely and the 

contract will not terminate until notice. 

 

8. Subsection (C) recognizes that the application of principles of good faith 

and sound commercial practice normally call for such notification of the 

termination of a going contract relationship as will give the other party 

reasonable time to seek a substitute arrangement.  An agreement dispensing with 

notification or limiting the time for the seeking of a substitute arrangement 

is, of course, valid under this Subsection unless the results of putting it 

into operation would be the creation of an unconscionable state of affairs. 

 

9. Justifiable cancellation for breach is a remedy for breach and is not the 

kind of termination covered by the present Subsection. 

 

10. The requirement of notification is dispensed with where the contract 

provides for termination on the happening of an "agreed event".  "Event" is a 

term chosen here to contrast with "option" or the like. 

 

 Cross References 

 

Point 1:  Sections 1–203, 1–204 and 2–103. 

 

Point 2:  Sections 2–320, 2–321, 2–504 and 2–511 through 2–514. 



 

Point 5:  Section 1–203. 

 

Point 6:  Section 2–609. 

 

Point 7:  Section 2–204. 

 

Point 8:  Sections 2–106, 2–318, 2–610 and 2–703. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Termination".  Section 2–106. 

 

§ 2–310. Open time for payment or running of credit;  authority to ship under 

reservation 

 

 Unless otherwise agreed: 

 

 A. Payment is due at the time and place at which the buyer is to receive 

the goods even though the place of shipment is the place of delivery;  and 

 

 B. If the seller is authorized to send the goods he may ship them under 

reservation, and may tender the documents of title, but the buyer may inspect 

the goods after their arrival before payment is due unless such inspection is 

inconsistent with the terms of the contract (§ 2–513);  and 

 

 C. If delivery is authorized and made by way of documents of title 

otherwise than by Subsection (B) then payment is due at the time and place at 

which the buyer is to receive the documents regardless of where the goods are 

to be received;  and 

 

 D. Where the seller is required or authorized to ship the goods on 

credit, the credit period runs from the time of shipment but post-dating the 

invoice or delaying its dispatch will correspondingly delay the starting of the 

credit period. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

310 of the Uniform Commercial code adopted by the states.  Since the Navajo 



Nation has not adopted Article 4 of the Uniform Commercial Code, the 

obligations of banks relating to drafts which would be governed under that 

Article are governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1.  This section is drawn to reflect modern business methods of 

dealing at a distance rather than face to face.  Subsection (A) provides that 

payment is due at the time and place "the buyer is to receive the goods" rather 

than at the point of delivery except in documentary shipment cases (Subsection 

(C)).  This grants an opportunity for the exercise by the buyer of his 

preliminary right to inspection before paying, even though under the delivery 

term the risk of loss may have previously passed to him or the running of the 

credit period has already started. 

 

2. Subsection (B), while providing for inspection by the buyer before he pays, 

protects the seller.  He is not required to give up possession of the goods 

until he has received payment, where no credit has been contemplated by the 

parties.  The seller may collect through a bank by a sight draft against an 

order bill of lading "hold until arrival;  inspection allowed".  Since the 

Navajo Nation has not adopted Article 4 of the Uniform Commercial Code relating 

to Banker's Deposits and Collections, the obligations of banks which would be 

governed under that Article are governed by Navajo law pursuant to 7 N.N.C. § 

204.  In the absence of a credit term, the seller is permitted to ship under 

reservation and if he does payment is then due where and when the buyer is to 

receive the documents. 

 

3. Unless otherwise agreed, the place for the receipt of the documents and 

payment is the buyer's city but the time for payment is only after arrival of 

the goods, since under Subsection (B), and §§ 2–512 and 2–513 the buyer is 

under no duty to pay prior to inspection. 

 

4. Where the mode of shipment is such that goods must be unloaded immediately 

upon arrival, too rapidly to permit adequate inspection before receipt, the 

seller must be guided by the provisions of this article on inspection which 

provide that if the seller wishes to demand payment before inspection, he must 

put an appropriate term into the contract.  Even requiring payment against 

documents will not of itself have this desired result if the documents are to 

be held until the arrival of the goods.  But under Subsections (B) and (C) if 

the terms are C.I.F., C.O.D., or cash against documents, payment may be due 

before inspection. 

 

5. Subsection (D) states the common commercial understanding that an agreed 

credit period runs from the time of shipment or from the dating of the invoice 

which is commonly recognized as a representation of the time of shipment.The 

provision concerning any delay in sending forth the invoice is included because 

such conduct results in depriving the buyer of his fifth notice and warning as 

to when he must be prepared to pay. 

 

 Cross References 

 

Point 1:  Section 2–509. 

 

Point 2:  Section 2–505, 2–511, 2–512, and 2–513. 

 

Point 3:  Sections 2–308(B), 2–512, and 2–513. 



 

Point 4:  Section 2–513(C)(2). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Delivery".  Section 1–201. 

 

"Document of title".  Section 1–20 1. 

 

"Goods".  Section 2–105. 

 

"Receipt of goods".  Section 2–103. 

 

"Seller".  Section 2–103. 

 

"Send".  Section 1–201. 

 

"Term".  Section 1–201. 

 

§ 2–311. Options and cooperation respecting performance 

 

 A. An agreement for sale which is otherwise sufficiently definite (§ 2–

204(C)) to be a contract is not made invalid by the fact that it leaves 

particulars of performance to be specified by one of the parties.  Any such 

specification must be made in good faith and within limits set by commercial 

reasonableness. 

 

 B. Unless otherwise agreed specifications relating to assortment of the 

goods are at the buyer's option and except as otherwise provided in Subsections 

(A)(3) and (C) of § 2–319 specifications or arrangements relating to shipment 

are at the seller's option. 

 

 C. Where such specification would materially affect the other party's 

performance but is not seasonably made or where one party's cooperation is 

necessary to the agreed performance of the other but is not seasonably 

forthcoming, the other party in addition to all other remedies: 

 

  1. Is excused for any resulting delay in his own performance;  and 

 

  2. May also either proceed to perform in any reasonable manner or 

after the time for a material part if his own performance treat the 

failure to specify or to cooperate as a breach by failure to deliver or 

accept the goods. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

311 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. Subsection (A) permits the parties to leave certain detailed 

particulars of performance to be filled in by either of them without running 

the risk of having the contract invalidated for indefiniteness.  The party to 

whom the agreement gives power to specify the missing details is required to 

exercise good faith and to act in accordance with commercial standards so that 

there is no surprise and the range of permissible variation is limited by what 

is commercially reasonable.  The "agreement" which permits one party so to 

specify may be found as well in a course of dealing, usage of trade, or 

implication from circumstances as in explicit language used by the parties. 

 

2. Options as to assortment of goods or shipping arrangements are specifically 

reserved to the buyer and seller respectively under Subsection (B) where no 

other arrangement has been made.  This section rejects the test which 

mechanically and without regard to usage or the purpose of the option gave the 

option to the party "first under a duty to move" and applies instead a standard 

commercial interpretation to these circumstances.  The "unless otherwise 

agreed" provision of this Subsection covers not only express terms but the 

background and circumstances which enter into the agreement. 

 

3. Subsection (C) applies when the exercise of an option or cooperation by one 

party is necessary to or materially affects the other party's performance, but 

it is not seasonably forthcoming;  the Subsection relieves the other party from 

the necessity for performance or excuses his delay in performance as the case 

may be.  The contract-keeping party may at his option under this Subsection 

proceed to perform in any commercially reasonable manner rather than wait.  In 

addition to the special remedies provided, this Subsection also reserves "all 

other remedies".  The remedy of particular importance in this connection is 

that provided for insecurity.  Request may also be made pursuant to the 

obligation of good faith for a reasonable indication of the time and manner of 

performance for which a party is to hold himself ready. 

 

4. The remedy provided in Subsection (C) is one which does not operate in the 

situation which falls within the scope of § 2–614 on substituted performance.  

Where the failure to cooperate results from circumstances set forth in that 

section, the other party is under a duty to proffer or demand (as the case may 

be) substitute performance as a condition to claiming rights against the 

non-cooperating party. 

 

 Cross References 

 

Point 1:  Sections 1–201, 2–204 and 1–203. 

 

Point 3:  Sections 1–203 and 2–609. 

 

Point 4:  Section 2–614. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 



 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–312. Warranty of title and against infringement;  buyer's obligation 

against infringement 

 

 A. Subject to Subsection (B) there is in a contract for sale a warranty 

by the seller that: 

 

  1. The title conveyed shall be good, and its transfer rightful;  

and 

 

  2. The goods shall be delivered free from any security interest or 

other lien or encumbrance of which the buyer at the time of contracting 

has no knowledge. 

 

 B. A warranty under Subsection (A) will be excluded or modified only by 

specific language or by circumstances which give the buyer reasons to know that 

the person selling does not claim title in himself or that he is purporting to 

sell only such right or title as he or a third person may have. 

 

 C. Unless otherwise agreed a seller who is a merchant regularly dealing 

in goods of the kind warrants that the goods shall be delivered free of the 

rightful claim of any third person by way of infringement or the like but a 

buyer who furnishes specifications to the seller must hold the seller harmless 

against any such claim which arises out of compliance with the specifications. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

312 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) makes provision for a buyer's basic needs in 

respect to a title which he in good faith expects to acquire by his purchase, 

namely that he receive a good, clean title transferred to him also in a 

rightful manner so that he will not be exposed to a lawsuit in order to protect 

it. 

 

The warranty extends to a buyer whether or not the seller was in possession of 

goods at the time the sale or contract to sell was made. 

 

The warranty of quiet possession is abolished.  Disturbance of quiet 



possession, although not mentioned specifically, is one way, among many, in 

which the breach of the warranty of title may be established. 

 

The "knowledge" referred to in Subsection (A)(2) is actual knowledge as 

distinct from notice. 

 

2. The provisions of this article requiring notification to the seller within a 

reasonable time after the buyer's discovery of a breach apply to notice of a 

breach of the warranty of title, where the seller's breach was innocent.  

However, if the seller's breach was in bad faith he cannot be permitted to 

claim that the has been misled or prejudiced by the delay in giving notice.  In 

such case the "reasonable" time for notice should receive a very liberal 

interpretation.  Whether the breach by the seller is in good or bad faith § 2–

725 provides that the cause of action accrues when the breach occurs.  Under 

the provisions of that section the breach of the warranty of good title occurs 

when tender of delivery is made since the warranty is not one which extends to 

"future performance of the goods". 

 

3. When the goods are part of the seller's normal stock and are sold in his 

normal course of business, it is his duty to see that no claim of infringement 

of a patent or trademark by a third party will mar the buyer's title.  A sale 

by a person other than a dealer, however, raises no implication in its 

circumstances of such a warranty.  Nor is there such an implication when the 

buyer orders goods to be assembled, prepared or manufactured on his own 

specifications.  If, in such a case, the resulting product infringes a patent 

or trademark, the liability will run from buyer to seller.  There is, under 

such circumstances, a tacit representation on the part of the buyer that the 

seller will be safe in manufacturing according to the specifications, and the 

buyer is under an obligation in good faith to indemnify him for any loss 

suffered. 

 

4. This section rejects the cases which recognize the principle that 

infringements violate the warranty of title but deny the buyer a remedy unless 

he has been expressly prevented from using the goods.  Under this article 

"eviction" is not a necessary condition to the buyer's remedy since the buyer's 

remedy arises immediately upon receipt of notice of infringement;  it is merely 

one way of establishing the fact of breach. 

 

5. Subsection (B) recognizes that sales by sheriffs, executors, foreclosing 

lienors and persons similarly situated are so out of the ordinary commercial 

course that their peculiar character is immediately apparent to the buyer and 

therefore no personal obligation is imposed upon the seller who is purporting 

to sell only an unknown or limited right.  This Subsection does not touch upon 

and leaves open all questions of restitution arising in such cases, when a 

unique article so sold is reclaimed by a third party as the rightful owner. 

 

6. The warranty of Subsection (A) is not designated as an "implied" warranty, 

and hence is not subject to § 2–316(C).  Disclaimer of the warranty of title is 

governed instead by Subsection (B), which requires either specific language or 

the described circumstances. 

 

 Cross References 

 

Point 1:  Section 2–403. 



 

Point 2:  Sections 2–607 and 2–725. 

 

Point 3:  Section 1–203. 

 

Point 4:  Sections 2–609 and 2–725. 

 

Point 6:  Section 2–316. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Person".  Section 1–201. 

 

"Right".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section implements the policy that a buyer should normally obtain clear 

ownership rights, "title" to goods he buys.  Such rights should allow him to 

hold the goods he receives without concern about substantial claims attacking 

those rights.  The seller promises in each sale of goods that the buyer will 

receive "title", free of any substantial claims by third parties that they own 

the property.  This promise also includes other types of claims which could 

limit a buyer's right to use the goods, such as security interests (see Article 

9).  The seller may avoid these obligations in only two ways:  (1) specifically 

denying them in the contract or (2) in circumstances which give the buyer 

reason to know about the limited rights being transferred.  Such circumstances 

would include a sheriffs sale or foreclosure sale where it is clear to the 

buyer that the seller may not have good title. 

 

§ 2–313. Express warranties by affirmation, promise, description, sample 

 

 A. Express warranties by the seller are created as follows: 

 

  1. Any affirmation of fact or promise made by the seller to the 

buyer which relates to the goods and becomes part of the basis of the 

bargain creates an express warranty that the goods shall conform to the 

affirmation or promise. 

 

  2. Any description of the goods which is made part of the basis of 

the bargain creates an express warranty that the goods shall conform to 

the description. 

 

  3. Any sample or model which is made part of the basis of the 

bargain creates an express warranty that the whole of the goods shall 

conform to the sample or model. 



 

 B. It is not necessary to the creation of an express warranty that the 

seller use formal words such as "warrant" or "guarantee" or that he have a 

specific intention to make a warranty, but affirmation merely of the value of 

the goods or a statement purporting to be merely the seller's opinion or 

commendation of the goods does not create a warranty. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

313 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. "Express" warranties rest on "dickered" aspects of the 

individual bargain, and go so clearly to the essence of that bargain that words 

of disclaimer denying such warranty in a form agreement are repugnant to the 

basic dickered terms. "Implied" warranties rest so clearly on a common factual 

situation or set of conditions that no particular language or action is 

necessary to evidence them and they will arise in such a situation unless 

unmistakably negated.  This section reverts to the older case law insofar as 

the warranties of description and sample are designated "express" rather than 

"implied". 

 

The warranties under this section are also effected for consumer transactions 

by a federal statute, the Magnuson–Moss Warranty Act-Federal Trade Commission 

Improvement Act, 15 U.S.C. § 2301 et seq. (1976). 

 

2. Although this section is limited in its scope and direct purpose to 

warranties made by the seller to the buyer as part of a contract for sale, the 

warranty sections of this article are not designed in any way to disturb those 

lines of case law growth which have recognized that warranties need not be 

confined either to sales contracts or to the direct parties to such a contract.  

They may arise in other appropriate circumstances such as in the case of 

bailments for hire, whether such bailment is itself the main contract or is 

merely a supplying of containers under a contract for the sale of their 

contents.  The provisions of § 2–318 on third party beneficiaries expressly 

recognize this case law development within one particular area.  Beyond that, 

the matter is left to the case law with the intention that the policies of the 

Code may offer useful guidance in dealing with further cases as they arise. 

 

3. The present section deals with affirmations of fact by the seller, 

descriptions of the goods or exhibitions of samples, exactly as any other part 

of a negotiation which ends in a contract is dealt with.  No specific intention 

to make a warranty is necessary if any of these factors is made part of the 

basis of the bargain.  In actual practice affirmations of fact made by the 

seller about the goods during a bargain are regarded as part of the description 

of those goods;  hence no particular reliance on such statements need be shown 

in order to weave them into the fabric of the agreement.  Rather, any fact 

which is to take such affirmations, once made, out of the agreement requires 

clear affirmative proof.  The issue normally is one of fact. 

 



4. In view of the principle that the whole purpose of the law of warranty is to 

determine what it is that the seller has in essence agreed to sell, the policy 

is adopted of those cases which refuse, except in unusual circumstances, to 

recognize a material deletion of the seller's obligation.  Thus, a contract is 

normally a contract for a sale of something describable and described.  A 

clause generally disclaiming "all warranties, express or implied" cannot reduce 

the seller's obligation with respect to such description and therefore cannot 

be given literal effect under § 2–316. 

 

This is not intended to mean that the parties, if they consciously desire, 

cannot make their own bargain as they wish.  But in determining what they have 

agreed upon good faith is a factor and consideration should be given to the 

fact that the probability is small that a real price is intended to be 

exchanged for a pseudo-obligation. 

 

5. Subsection (A)(2) makes specific some of the principles set forth above when 

a description of the goods is given by the seller. 

 

A description need not be by words.  Technical specifications, blueprints and 

the like can afford more exact description than mere language and if made part 

of the basis of the bargain goods must conform with them.  Past deliveries may 

set the description of quality, either expressly or impliedly by course of 

dealing.  Of course, all descriptions by merchants must be read against the 

applicable trade usages with the general rules as to merchantability resolving 

any doubts. 

 

6. The basic situation as to statements affecting the true essence of the 

bargain is no different when a sample or model is involved in the transaction.  

This section includes both a "sample" actually drawn from the bulk of goods 

which is the subject matter of the sale, and a "model" which is offered for 

inspection when the subject matter is not at hand and which has not been drawn 

from the bulk of the goods. 

 

Although the underlying principles are unchanged, the facts are often ambiguous 

when something is shown as illustrative, rather than as a straight sample.  In 

general, the presumption is that any sample or model just as any affirmation of 

fact is intended to become a basis of the bargain.  But there is no escape from 

the question of fact.  When the seller exhibits a sample purporting to be drawn 

from the existing bulk, good faith of course requires that the sample be fairly 

drawn.  But in mercantile experience the mere exhibition of a "sample" does not 

of itself show whether it is merely intended to "suggest" or to "be" the 

character of the subject matter of the contract.  The question is whether the 

seller has so acted with reference to the sample as to make him responsible 

that the whole shall have at least.the values shown by it.  The circumstances 

aid in answering this question.  If the sample has been drawn from an existing 

bulk, it must be regarded as describing values of the goods contracted for 

unless it is accompanied by an unmistakable denial of such responsibility.  If, 

on the other hand, a model of merchandise not on hand is offered, the 

mercantile presumption that it has become a literal description of the subject 

matter is not so strong, and particularly so if modification on the buyer's 

initiative impairs any feature of the model. 

 

7. The precise time when words of description or affirmation are made or 

samples are shown is not material.  The sole question is whether the language 



or samples or models are fairly to be regarded as part of the contract.  If 

language is used after the closing of the deal (as when the buyer when taking 

delivery asks and receives an additional assurance), the warranty becomes a 

modification, and need not be supported by consideration if it is otherwise 

reasonable and in order (§ 2–209). 

 

8. Concerning affirmations of value or a seller's opinion or commendation under 

Subsection (B), the basic question remains the same:  What statements of the 

seller have in the circumstances and in objective judgment become part of the 

basis of the bargain?  As indicted above, all of the statements of the seller 

do so unless good reason is shown to the contrary.  The provisions of 

Subsection (B) are included, however, since common experience discloses that 

some statements or predictions cannot fairly be viewed as entering into the 

bargain.  Even as to false statements of value, however, the possibility is 

left open that a remedy may be provided by the law relating to fraud or 

misrepresentation. 

 

 Cross References 

 

Point 1:  Section 2–316. 

 

Point 2:  Sections 1–102(C) and 2–318. 

 

Point 3:  Section 2–316(B)(2) 

 

Point 4:  Section 2–316. 

 

Point 5:  Sections 1–205(D) and 2–314. 

 

Point 6:  Section 2–316. 

 

Point 7:  Section 2–209. 

 

Point 8:  Section 1–103. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

If the seller makes specific promises about the goods to the buyer and the 

buyer bought the goods on account of such promises, the seller must live up to 

those promises since they form an "express warranty".  However, certain types 

of promises, such as those that are only opinions or general positive comments, 

do not give rise to an express warranty.  Unlike the implied warranties in §§ 

2–314 or 2–315, express warranties can not be excluded or modified in the 

agreement.  However, a buyer might not be able to enforce oral promises which 



conflict with the written terms of the contract due to the limitation on proof 

regarding oral evidence. (See §§ 2–202 and 2–316).  In commercial transactions 

the buyer must give notice of the breach of warranties to the seller to 

preserve his rights (see § 2–607). 

 

§ 2–314. Implied warranty:  merchantability, usage of trade 

 

 A. Unless excluded or modified (§ 2–316), a warranty that the goods shall 

be merchantable is implied in a contract for their sale if the seller is a 

merchant with respect to goods of that kind.  Under this section the serving 

for value of food or drink to be consumed either on the premises or elsewhere 

is a sale. 

 

 B. Goods to be merchantable must be at least such as: 

 

  1. Pass without objection in the trade under the contract 

description;  and 

 

  2. In the case of fungible goods, are of fair average quality 

within the description;  and 

 

  3. Are fit for the ordinary purposes for which such goods are used;  

and 

 

  4. Run, within the variations permitted by the agreement, of even 

kind, quality and quantity within each unit and among all units involved;  

and 

 

  5. Are adequately contained, packaged, and labeled as the agreement 

may require;  and 

 

  6. Conform to the promises or affirmations of fact made on the 

container or label if any. 

 

 C. Unless excluded or modified (§ 2–316) other implied warranties may 

arise from course of dealing or usage of trade. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

314 of the Uniform Commercial Code adopted by the states.  However, the limits 

on the definition of merchants in § 2–104 may limit the scope of this section. 

 

Commentary.  1. The seller's obligation applies to present sales as well as to 

contracts to sell subject to the effects of any examination of specific goods. 

(§ 2–316(B)).  Also, the warranty of merchantability applies to sales for use 

as well as to sales for resale. 

 

2. The question when the warranty is imposed turns basically on the meaning of 

the terms of the agreement as recognized in the trade.  Goods delivered under 



an agreement made by a merchant in a given line of trade must be of a quality 

comparable to that generally acceptable in that line of trade under the 

description or other designation of the goods used in the agreement.  The 

responsibility imposed rests on any merchant-seller. 

 

3. A specific designation of goods by the buyer does not exclude the seller's 

obligation that they be fit for the general purposes appropriate to such goods.  

A contract for the sale of second-hand goods, however, involves only such 

obligation as is appropriate to such goods for that is their contract 

description.  A person making an isolated sale of goods is not a "merchant" 

within the meaning of the full scope of this section, and, thus, no warranty of 

merchantability would apply.  His knowledge of any defects not apparent on 

inspection would, however, without need for express agreement and in keeping 

with the underlying reason of the present section and the provisions on good 

faith, impose an obligation that known material but hidden defects be fully 

disclosed. 

 

4. Although a seller may not be a "merchant" as to the goods in question, if he 

states generally that they are "guaranteed" the provisions of this section may 

furnish a guide to the content of the resulting express warranty.  This has 

particular significance in the case of second-hand sales, and has further 

significance in limiting the effect of the fine-print disclaimer clauses where 

their effect would be inconsistent with large-print assertions of "guarantee". 

 

5. The second sentence of Subsection (A) covers the warranty with respect to 

food and drink.  Serving food or drink for value is a sale, whether to be 

consumed on the premises or elsewhere.  Cases to the contrary are rejected.  

The principal warranty is that stated in Subsections (A) and (B)(3) of this 

section. 

 

6. Subsection (B) does not purport to exhaust the meaning of "merchantable" nor 

to negate any of its attributes not specifically mentioned in the text of the 

statute, but arising by usage of trade or through case law.  The language used 

is "must be at least such as ...  " and the intention is to leave open other 

possible attributes of merchantability. 

 

7. Subsection (B)(1) and (2) are to be read together.  Both refer, as indicated 

above, to the standards of that line of the trade which fits the transaction 

and the seller's business. "Fair average" is a term directly appropriate to 

agricultural bulk products and means goods centering around the middle belt of 

quality, not the least or the worst that can be understood in the particular 

trade by the designation, but such as can pass "without objection".  Of course 

a fair percentage of the least is permissible but the goods are not "fair 

average" if they are all of the least or worst quality possible under the 

description.  In cases of doubt as to what quality is intended, the price at 

which a merchant closes a contract is an excellent index of the nature and 

scope of his obligation under the present section. 

 

8. Fitness for the ordinary purposes for which goods of the type are used is a 

fundamental concept of the present section and is covered in paragraph (3).  As 

stated above, merchantability is also a part of the obligation owing to the 

purchaser for use.  Correspondingly, protection, under this aspect of the 

warranty, of the person buying for resale to the ultimate consumer is equally 

necessary, and merchantable goods must therefore be "honestly" resalable in the 



normal course of business because they are what they purport to be. 

 

9. Paragraph (4) on evenness of kind, quality and quantity follows case law.  

But precautionary language has been added as a reminder of the frequent usages 

of trade which permit substantial variations both with and without an allowance 

or an obligation to replace the varying units. 

 

10. Paragraph (5) applies only where the nature of the goods and of the 

transaction require a certain type of container, package or label.  Paragraph 

(6) applies, on the other hand, wherever there is a label or container on which 

representations are made, even though the original contract, either by express 

terms or usage of trade, may not have required either the labeling or the 

representation.  This follows from the general obligation of good faith which 

requires that a buyer should not be placed in the position of reselling or 

using goods delivered under false representations appearing on the package or 

container.  No problem of extra consideration arises in this connection since, 

under this article, an obligation is imposed by the original contract not to 

deliver mislabeled articles, and the obligation is imposed where mercantile 

good faith so requires and without reference to the doctrine of consideration. 

 

11. Exclusion or modification of the warranty of merchantability, or of any 

part of it, is dealt with in the section to which the text of the present 

section makes explicit precautionary references.  That Section must be read 

with particular reference to its Subsection (D) on limitation of remedies.  The 

warranty of merchantability, wherever it is normal, is so commonly taken for 

granted that its exclusion from the contract is a matter threatening surprise 

and therefore requiring special precaution. 

 

12. Subsection (C) is to make explicit that usage of trade and course of 

dealing can create warranties and that they are implied rather than express 

warranties and thus subject to exclusion or modification under § 2–316.  A 

typical instance would be the obligation to provide pedigree papers to evidence 

conformity of the animal to the contract in the case of a pedigreed dog or 

blooded bull. 

 

13. In an action based on breach of warranty, it is of course necessary to show 

not only the existence of the warranty but the fact that the warranty was 

broken and that the breach of the warranty was the proximate cause of the loss 

sustained.  In such an action an affirmative showing by the seller that the 

loss resulted from some action or event following his own delivery of the goods 

can operate as a defense.  Equally, evidence indicating that the seller 

exercised care in the manufacture, processing or selection of the goods is 

relevant to the issue of whether the warranty was in fact broken.  Action by 

the buyer following an examination of the goods which ought to have indicated 

the defect complained of can be shown as matter bearing on whether the breach 

itself was the cause of the injury. 

 

 Cross References 

 

Point 1:  Section 2–316. 

 

Point 3:  Sections 1–203 and 2–104. 

 

Point 5:  Section 2–315. 



 

Point 11:  Section 2–316. 

 

Point 12:  Sections 1–201, 1–205 and 2–316. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section requires that goods sold by a "merchant" (someone who deals 

regularly in goods of that kind, for example a garage mechanic would probably 

be a merchant for the sale of automobile parts, but not for the sale of his 

furniture) must be of average quality.  In other words the goods should be fit 

for normally expected uses.  The warranty also extends to the packages in which 

goods are shipped, so for example this section would apply to soda bottles 

which explode.  This warranty is limited to "sales" by merchants (although 

courts have used it to analogize to leasing and other transactions).  Merchants 

may limit and deny the warranty in the agreement but the limitation must be in 

writing and conspicuous, (see § 2–316(A)). 

 

§ 2–315. Implied warranty:  fitness for particular purpose 

 

 Where the seller at the time of contracting has reason to know any 

particular purpose for which the goods are required and that the buyer is 

relying on the seller's skill or judgment to select or furnish suitable goods, 

there is unless excluded or modified under the next section an implied warranty 

that the goods shall be fit for such purpose. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

315 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Whether or not this warranty arises in any individual case is 

basically a question of fact to be determined by the circumstances of the 

contracting.  Under this section the buyer need not bring home to the seller 

actual knowledge of the particular purpose for which the goods are intended or 

of his reliance on the seller's skill and judgment if the circumstances are 



such that the seller has reason to realize the purpose intended or that the 

reliance exists.  The buyer, or course, must actually be relying on the seller. 

 

2. A "particular purpose" differs from the ordinary purpose for which the goods 

are used in that it envisages a specific use by the buyer which is peculiar to 

the nature of his business whereas the ordinary purposes for which goods are 

used are those envisaged in the concept of merchantability and go to uses which 

are customarily made of the goods in question.  For example, shoes are 

generally used for the purpose of walking upon ordinary ground, but a seller 

may know that a particular pair was selected to be used for climbing mountains. 

 

A contract may of course include both a warranty of merchantability and one of 

fitness for a particular purpose. 

 

The provisions of this article on the cumulation and conflict of express and 

implied warranties must be considered on the question of inconsistency between 

or among warranties.  In such a case any question of fact as to which warranty 

was intended by the parties to apply must be resolved in favor of the warranty 

of fitness for particular purpose as against all other warranties except where 

the buyer has taken upon himself the responsibility of furnishing the technical 

specifications. 

 

3. In connection with the warranty of fitness for a particular purpose the 

provisions of this article on the allocation or division of risks are 

particularly applicable in any transaction in which the purpose for which the 

goods are to be used combines requirements both as to the quality of the goods 

themselves and compliance with certain laws or regulations.  How the risks are 

divided is a question of fact to be determined, where not expressly contained 

in the agreement, from the circumstances of contracting, usage of trade, course 

of performance and the like, matters which may constitute the "otherwise 

agreement" of the parties by which they may divide the risk or burden. 

 

4. Although normally the warranty will arise only where the seller is a 

merchant with the appropriate "skill or judgment", it can arise as to 

non-merchants where this is justified by the particular circumstances. 

 

5. Under this section the existence of a patent or other trade name and the 

designation of the article by that name, or indeed in any other definite 

manner, is only one of the facts to be considered on the question of whether 

the buyer actually relied on the seller, but it is not of itself decisive of 

the issue.  If the buyer himself is insisting on a particular brand he is not 

relying on the seller's skill and judgment and so no warranty results.  But the 

mere fact that the article purchased has a particular patent or trade name is 

not sufficient to indicate non-reliance if the article has been recommended by 

the seller as adequate for the buyer's purposes. 

 

6. The specific reference forward in the present section to the following 

section on exclusion or modification of warranties is to call attention to the 

possibility of eliminating the warranty in any given case.  However it must be 

noted that under the following section the warranty of fitness for a particular 

purpose must be excluded or modified by a conspicuous writing. 

 

 Cross References 

 



Point 2:  Sections 2–314 and 2–317. 

 

Point 3:  Section 2–303. 

 

Point 6:  Section 2–316. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section provides that if the seller is aware of the special needs of buyer 

and the buyer's reliance upon the seller's judgment to meet those needs, the 

seller warrants or guarantees that the goods will meet these needs.  This 

warranty may in some cases be broader than that of the warranty of 

merchantability in § 2–314, although it may overlap with that warranty.  It is 

not limited to merchants and it may extend to uses of the goods which are not 

"ordinary".  For example, if a buyer tells a seller that he needs a wrench 

which will not cause sparks because he is working in an explosive atmosphere, 

in selling the buyer a wrench the seller guarantees that the wrench he sells 

the buyer will not cause sparks.  Since the requirement of "sparkless" 

operation goes beyond the ordinary use standard of "merchantability", the 

implied warranty of fitness for a particular use is broader than the warranty 

of merchantability.  This warranty may also be limited or denied in accordance 

with § 2–316, but any such limitation must be in writing and conspicuous. 

 

§ 2–316. Exclusion or modification of warranties 

 

 A. Words or conduct relevant to the creation of an express warranty and 

words or conduct tending to negate or limit warranty shall be construed 

wherever reasonable as consistent with each other;  but subject to the 

provisions of this article on parol or extrinsic evidence (§ 2–202) negation or 

limitation is inoperative to the extent that such construction is unreasonable.  

Any oral waiver or creation of an express warranty must be in language 

comprehensible to the purchaser. 

 

 B. Subject to Subsection (C), to exclude or modify the implied warranty 

of merchantability or any part of it the language must mention merchantability 

and in case of a writing must be conspicuous, and to exclude or modify any 

implied warranty of fitness the exclusion must be by a writing and conspicuous.  

Language to exclude all implied warranties of fitness is sufficient if it 

states, for example, that "There are no warranties which extend beyond the 

description on the face hereof". 

 

 C. Notwithstanding Subsection (B): 

 

  1. Unless the circumstances indicate otherwise, all implied 

warranties are excluded by expressions like "as is", "with all faults", 

or other language which in common understanding calls the buyer's 



attention to the exclusion of warranties and makes plain that there is no 

implied warranty;  and 

 

  2. When the buyer, before entering into the contract, has examined 

the goods or the sample or model as fully as he desired or has refused to 

examine the goods there is no implied warranty with regard to defects 

which an examination ought in the circumstances to have revealed to him;  

and 

 

  3. An implied warranty can also be excluded or modified by course 

of dealing or course of performance or usage of trade; 

 

  4. With respect to the sale of cattle, goats, sheep, pigs, turkeys, 

horses, or poultry, there shall be no implied warranty that the animals 

are free from disease or sickness.  This exemption shall not apply when 

the seller knowingly sells animals which are diseased or sick. 

 

 D. Remedies for breach of warranty can be limited in accordance with the 

provisions of this article on liquidation or limitation of damages and on 

contractual modification of remedy (§§ 2–718 and 2–719). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

316 of the Uniform Commercial Code adopted by the states, except that 

Subsection (A) has been modified to clarify that any oral creation or negation 

of an express warranty must be comprehensible to the purchaser and Subsection 

(C)(4) has been added to delete the implied warranty relating to the health of 

animals in a sale unless the seller knowingly sells diseased animals. 

 

Commentary.  1. This section is designed principally to deal with those 

frequent clauses in sales contracts which seek to exclude "all warranties, 

express or implied".  It seeks to protect a buyer from unexpected and 

unbargained language of disclaimer by denying effect to such language when 

inconsistent with language of express warranty and permitting the exclusion of 

implied warranties only by conspicuous language or other circumstances which 

protect the buyer from surprise.  The effect of this section on warranties in 

consumer transactions has been modified by a federal statute, the Magnuson–Moss 

Warranty–Federal Trade Commission Improvement Act. 15 U.S.C. § 2301 et seq. 

(1976). 

 

2. The seller is protected under this article against false allegations of oral 

warranties by its provisions on parol and extrinsic evidence and against 

unauthorized representations by the customary "lack of authority" clauses.  

This article treats the limitation or avoidance of consequential damages as a 

matter of limiting remedies for breach, separate from the matter of creation of 

liability under a warranty.  If no warranty exists, there is of course no 

problem of limiting remedies for breach of warranty.  Under Subsection (D) the 

question of limitation of remedy is governed by the sections referred to rather 

than by this section. 



 

3. Disclaimer of the implied warranty of merchantability is permitted under 

Subsection (B), but with the safeguard that such disclaimers must mention 

merchantability and in case of a writing must be conspicuous. 

 

4. Unlike the implied warranty of merchantability, implied warranties of 

fitness for a particular purpose may be excluded by general language, but only 

if it is in writing and conspicuous. 

 

5. Subsection (B) presupposes that the implied warranty in question exists 

unless excluded or modified.  Whether or not language of disclaimer satisfies 

the requirements of this section, such language may be relevant under other 

sections to the question whether the warranty was ever in fact created.  Thus, 

unless the provisions of this article on parol and extrinsic evidence prevent, 

oral language of disclaimer may raise issues of fact as to whether reliance by 

the buyer occurred and whether the seller had "reason to know" under the 

section on implied warranty of fitness for a particular purpose. 

 

6. The exceptions to the general rule set forth in Subsection (C)(1)–(3) are 

common factual situations in which the circumstances surrounding the 

transaction are in themselves sufficient to call the buyer's attention to the 

fact that no implied warranties are made or that a certain implied warranty is 

being excluded. 

 

7. Subsection (C)(1) deals with general terms such as "as is", "as they stand", 

"with all faults", and the like.  Such terms in ordinary commercial usage are 

understood to mean that the buyer takes the entire risk as to the quality of 

the goods involved.  The terms covered by paragraph (1) are in fact merely a 

particularization of paragraph (3) which provides for exclusion or modification 

of implied warranties by usage of trade. 

 

8. Under Subsection (C)(2) warranties may be excluded or modified by the 

circumstances where they buyer examines the goods or a sample or model of them 

before entering into the contract.  "Examination" as used in this paragraph is 

not synonymous with inspection before acceptance or at any other time after the 

contract has been made.  It goes rather to the nature of the responsibility 

assumed by the seller at the time of the making of the contract.  Of course if 

the buyer discovers the defect and uses the goods anyway, or if he unreasonably 

fails to examine the goods before he uses them, resulting injuries may be found 

to result from his own action rather then proximately from a breach of 

warranty.  See §§ 2–314 and 2–715 and comments thereto. 

 

In order to bring the transaction within the scope of "refused to examine" in 

paragraph (2), it is not sufficient that the goods are available for 

inspection.  There must in addition be a demand by the seller that the buyer 

examine the goods fully.  The seller by the demand puts the buyer on notice 

that he is assuming the risk of defects which the examination ought to reveal.  

The language "refused to examine" in this paragraph is intended to make clear 

the necessity for such demand. 

 

Application of the doctrine of "caveat emptor" in all cases where the buyer 

examines the goods regardless of statements made by the seller is, however, 

rejected by this article.  Thus, if the offer of examination is accompanied 

bywords as to their merchantability or specific attributes and the buyer 



indicates clearly that he is relying on those words rather than on his 

examination, they give rise to an "express" warranty.  In such cases the 

question is one of fact as to whether a warranty of merchantability has been 

expressly incorporated in the agreement.  Disclaimer of such an express 

warranty is governed by Subsection (A) of the present section. 

 

The particular buyer's skill and the normal method of examining goods in the 

circumstances determine that defects are excluded by the examination.  A 

failure to notice defects which are obvious cannot excuse the buyer.  However, 

an examination under circumstances which do not permit chemical or other 

testing of the goods would not exclude defects which could be ascertained only 

by such testing.  Nor can latent defects be excluded by a simple examination.  

A professional buyer examining a product in his field will be held to have 

assumed the risk as to all defects which a professional in the field ought to 

observe, while a non-professional buyer will be held to have assumed the risk 

only for such defects as a layman might be expected to observe. 

 

9. The situation in which the buyer gives precise and complete specifications 

to the seller is not explicitly covered in this section, but this is a frequent 

circumstance by which the implied warranties may be excluded.  The warranty of 

fitness for a particular purpose would not normally arise since in such a 

situation there is usually no reliance on the seller by the buyer.  The 

warranty of merchantability in such a transaction, however, must be considered 

in connection with the next section on the cumulation and conflict of 

warranties.  Under paragraph (3) of that section in case of such an 

inconsistency, the implied warranty of merchantability is displaced by the 

express warranty that the goods will comply with the specifications.  Thus, 

where the buyer gives detailed specifications as to the goods, neither of the 

implied warranties as to quality will normally apply to the transaction unless 

consistent with the specifications. 

 

 Cross References 

 

Point 2:  Sections 2–202, 2–718 and 2–719. 

 

Point 7:  Sections 1–205 and 2–208. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Course of dealing".  Section 1–205. 

 

"Goods".  Section 2–105. 

 

"Remedy".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Usage of trade".  Section 1–205. 



 

 Special Plain Language Comment 

 

Once the seller makes an "express" warranty (see § 2–312) he may not deny that 

warranty.  However, if the express warranty was made orally and not included in 

the written contract, the buyer may not be able to prove that the oral warranty 

was made because of the rule against oral testimony where a "final" written 

document exists (see § 2–202).  Before relying on any permits to purchase the 

buyer should have the promise put into writing as part of the agreement.  This 

section also seeks to limit the denial ("disclaimer") of the "implied 

warranties" of merchantability and fitness for a particular purpose.  Such 

denials must generally be in writing and conspicuous.  However, other 

circumstances may prove effective to deny such warranties such as an 

opportunity by the buyer to examine the goods before sale or words which will 

make clear to the buyer the risks he or she is assuming.  Even if a warranty 

exists the seller may limit the remedies of a buyer to recover under such 

warranty, (see §§ 2–718 and 2–719). 

 

§ 2–317. Cumulation and conflict of warranties express or implied 

 

 Warranties whether express or implied shall be construed as consistent 

with each other and as cumulative, but if such construction is unreasonable the 

intention of the parties shall determine which warranty is dominant.  In 

ascertaining that intention the following rules apply: 

 

 A. Exact or technical specifications displace an inconsistent sample or 

model or general language of description. 

 

 B. A sample from an existing bulk displaces inconsistent general language 

of description. 

 

 C. Express warranties displace inconsistent implied warranties other than 

an implied warranty of fitness for a particular purpose. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

317 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The present section rests on the basic policy of this article 

that no warranty is created except by some conduct (either affirmative action 

or failure to disclose) on the part of the seller.  Therefore, all warranties 

are made cumulative unless this construction of the contract is impossible or 

unreasonable. 

 

2. The rules of this section are designed to aid in determining the intention 

of the parties as to which of inconsistent warranties which have arisen from 

the circumstances of their transaction shall prevail.  These rules of intention 

are to be applied only where factors making for an equitable estoppel of the 

seller do not exist and where he has in perfect good faith made warranties 



which later turn out to be inconsistent.  To the extent that the seller has led 

the buyer to believe that all of the warranties can be performed, he is 

estopped from setting up any essential inconsistency as a defense. 

 

3. The rules in Subsections (A), (B) and (C) are designed to ascertain the 

intention of the parties by reference to the factor which probably claimed the 

attention of the parties in the first instance.  These rules are not absolute 

but may be changed by evidence showing that the conditions which existed at the 

time of contracting make the construction called for by the section 

inconsistent or unreasonable. 

 

 Cross References 

 

Point 1:  Section 2–315 

 

 Definitional Cross References 

 

"Party".  Section 1–201. 

 

§ 2–318. Third party beneficiaries of warranties express or implied 

 

 A seller's warranty whether express or implied extends to any person who 

may reasonably be expected to use, consume or be affected by the goods and who 

is injured by breach of the warranty.  A seller may not exclude or limit the 

operation of this section with respect to injury to the person of an individual 

to whom the warranty extends. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

318 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has adopted Alternative C of those provided by the Official Text of the Uniform 

Commercial Code. 

 

Commentary.  1. The last sentence of this section does not mean that a seller 

is precluded from excluding or disclaiming a warranty which might otherwise 

arise in connection with the sale provided such exclusion or modification is 

permitted by § 2–316.  Nor does that sentence preclude the seller from limiting 

the remedies of his own buyer and of any beneficiaries, in any manner provided 

in §§ 2–718 or 2–719.  To the extent that the contract of sale contains 

provisions under which warranties are excluded or modified, or remedies for 

breach are limited, such provisions are equally operative against beneficiaries 

of warranties under this section.  What this last sentence forbids is exclusion 

of liability by the seller to the persons to whom the warranties which he has 

made to his buyer would extend under this section. 

 

2. The purpose of this section is to give certain beneficiaries the benefit of 

the same warranty which the buyer received in the contract of sale, thereby 

freeing any such beneficiaries from any technical rules as to "privity".  It 

seeks to accomplish this purpose without any derogation of any right or remedy 



resting on negligence.  It rests primarily upon the merchant-seller's warranty 

under this article that the goods sold are merchantable and fit for the 

ordinary purposes for which such goods are used rather than the warranty of 

fitness for a particular purpose.  Implicit in the section is that any 

beneficiary of a warranty may bring a direct action or breach of warranty 

against the seller whose warranty extends to him. 

 

3. This alternative, the third of those presented in the Official Code text 

goes further, following the trend of modem decisions as indicated by the 

Restatement of Torts 2d § 402A (Tentative Draft No. 10, 1965), in extending the 

rule beyond injuries to the person.  This rule eliminates horizontal and 

vertical privity and extends the right to sue on warranty claims to 

corporations as well as natural persons. 

 

 Cross References 

 

Point 1:  Sections 2–316, 2–718 and 2–719. 

 

Point 2:  Section 2–314. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section eliminates certain technical requirements of "privity" — a 

specific type of direct contractual commitment between two parties-to allow a 

lawsuit based on warranty claims.  Persons or corporations who are injured by 

goods may now sue not only the retailer, but the manufacturer as well, even 

though no direct contract was ever made between the manufacturer and the 

injured person or corporation. 

 

§ 2–319. F.O.B. and F.A.S. terms 

 

 A. Unless otherwise agreed the term a F.O.B. (which means "free on 

board") at a named place, even though used only in connection with the stated 

price, is a delivery term under which: 

 

  1. When the term is a F.O.B. the place of shipment, the seller must 

at that place ship the goods in the manner provided in this article (§ 2–

504) and bear the expense and risk of putting them into the possession of 

the carrier;  or 

 

  2. When the term is F.O.B. the place of destination, the seller 

must at his own expense and risk transport the goods to that place and 

there tender delivery of them in the manner provided in this article (§ 

2–503); 

 

  3. When under either (1) or (2) the term is also F.O.B. vessel, car 



or other vehicle, the seller must in addition at his own expense and risk 

load the goods on board.  If the term is F.O.B. vessel the buyer must 

name the vessel and in an appropriate case the seller must comply with 

the provisions of this article on the form of bill of lading (§ 2–323). 

 

 B. Unless otherwise agreed the term F.A.S. vessel (which means "free 

alongside") at a named port, even though used only in connection with the 

stated price, is a delivery term under which the seller must: 

 

  1. At his own expense and risk deliver the goods alongside the 

vessel in the manner usual in that port or on a dock designated and 

provided by the buyer;  and 

 

  2. Obtain and tender a receipt for the goods in exchange for which 

the carrier is under a duty to issue a bill of lading. 

 

 C. Unless otherwise agreed in any case falling within Subsection (A)(1) 

or (3) or Subsection (B), the buyer must seasonably give any needed 

instructions for making delivery, including when the term is F.A.S. or F.O.B., 

the loading berth of the vessel and in an appropriate case its name and sailing 

date.  The seller may treat the failure of needed instructions as a failure of 

cooperation under this article (§ 2–311).  He may also at his option move the 

goods in any reasonable manner preparatory to delivery or shipment. 

 

 D. Under the term F.O.B. vessel or F.A.S. unless otherwise agreed, the 

buyer must make payment against tender of the required documents and the seller 

may not tender nor the buyer demand delivery of the goods in substitution for 

the documents. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

319 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The section is intended to negate the uncommercial line of 

decision which treats an "F.O.B." term as "merely a price term".  The 

distinctions taken in Subsection (A) handle most of the issues which have on 

occasion led to the unfortunate judicial language just referred to.  Other 

matters which have led to sound results being based on unhappy language in 

regard to F.O.B. clauses are dealt with in this Code by § 2–311(B) (seller's 

option regarding arrangements relating to shipment) and §§ 2–614 and 615 

(substituted performance and seller's excuse). 

 

2. Subsection (A)(3) not only specifies the duties of a seller who engages to 

deliver "F.O.B vessel", or the like, but ought to make dear that no agreement 

is soundly drawn when it looks to reshipment from San Francisco or New York, 

but speaks merely of "F.O.B." the place. 

 

3. The buyer's obligations stated in Subsection (A)(3) and Subsection (C) are 

as shown in the text, obligations of cooperation.  The last sentence of 



Subsection (C) expressly, though perhaps unnecessarily, authorizes the seller, 

pending instructions, to go ahead with such preparatory moves as shipment from 

the interior to the named point of delivery.  The sentence presupposes the 

usual case in which instructions "fail";  a prior repudiation by the buyer, 

giving notice that breach was intended, would remove the reason for the 

sentence, and would normally bring into play, instead, the second sentence of § 

2–704, which duly calls for lessening damages. 

 

4. The treatment of "F.O.B. vessel" in conjunction with F.A.S. fits, in regard 

to the need for payment against documents, with standard practice and case law;  

but "F.O.B. vessel" is a term which by its very language makes express the need 

for an "on board" document.  In this respect, that term is stricter than the 

ordinary overseas "shipment" contract (C.I.F., etc., § 2–320). 

 

 Cross References 

 

Sections 2–311(C), 2–323, 2–503 and 2–504. 

 

 Definitional Cross References 

 

"Agreed".  Section 1–201. 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

Sections 2–319 to 2–322 concern standard methods of shipment.  The sections 

determine when the risk of loss in the goods will pass from one party to the 

other and other rights of the parties.  These other rights can be quite 

important:  for example shipment under C.I.F. and C. & F. terms, the buyer must 

pay upon the delivery of the appropriate documents and may not inspect the 

goods prior to the payment. 

 

§ 2–320. C.I.F. and C. & F. terms 

 

 A. The term C.I.F. means that the price includes in a lump sum the cost 

of the goods and the insurance and freight to the named estimation.  The term 

C. & F. or C.F. means that the price so includes cost and freight to the named 

destination. 

 

 B. Unless otherwise agreed and even though used only in connection with 

the stated price and destination, the term C.I.F. destination or its equivalent 

requires the seller at his own expense and risk to: 

 



  1. Put the goods into the possession of a carrier at the port for 

shipment and obtain a negotiable bill or bills of lading covering the 

entire transportation to the named destination;  and 

 

  2. Load the goods and obtain a receipt from the carrier (which may 

be contained in the bill of lading) showing that the freight has been 

paid or provided for;  and 

 

  3. Obtain a policy or certificate of insurance, including any war 

risk insurance, of a kind and on terms then current at the port of 

shipment in the usual amount, in the currency of the contract, shown to 

cover the same goods covered by the bill of lading and providing for 

payment of loss to the order of the buyer or for the account of whom it 

may concern;  but the seller may add to the price the amount of the 

premium for any such war risk insurance;  and 

 

  4. Prepare an invoice of the goods and procure any other documents 

required to effect shipment or to comply with the contract;  and 

 

  5. Forward and tender with commercial promptness all the documents 

in due form and with any indorsement necessary to perfect the buyer's 

rights. 

 

 C. Unless otherwise agreed the term C. & F. or its equivalent has the 

same effect and imposes upon the seller the same obligation and risks as a 

C.I.F. term except the obligation as to insurance. 

 

 D. Under the term C.I.F. or C. & F. unless otherwise agreed the buyer 

must make payment against tender of the required documents and the seller may 

not tender nor the buyer demand delivery of the goods in substitution for the 

documents. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

320 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The C.I.F. contract is not a destination but a shipment 

contract with risk of subsequent loss or damage to the goods passing to the 

buyer upon shipment if the seller has properly performed all his obligations 

with respect to the goods.  Delivery to the carrier is delivery to the buyer 

for purposes of risk and "title".  Delivery of possession of the goods is 

accomplished by delivery of the bill of lading, and upon tender of the required 

documents the buyer must pay the agreed price without awaiting the arrival of 

the goods and if they have been lost or damaged after proper shipment he must 

seek his remedy against the carrier or insurer.  The buyer has no right of 

inspection prior to payment or acceptance of the documents. 

 

2. The seller's obligations remain the same even though the C.I.F. term is 

"used only in connection with the stated price and destination". 



 

3. The insurance stipulated by the C.I.F. term is for the buyer's benefit, to 

protect him against the risk of loss or damage to the goods in transit.  A 

clause in a C.I.F. contract "insurance-for the account of sellers" should be 

viewed in its ordinary mercantile meaning that the sellers must pay for the 

insurance and not that it is intended to run to the seller's benefit. 

 

4. A bill of lading covering the entire transportation from the port of 

shipment is explicitly required but the provision on this point must be read in 

the light of its reason to assure the buyer of as full protection as the 

conditions of shipment reasonably permit, remembering always that this type of 

contract is designed to move the goods in the channels commercially available.  

To enable the buyer to deal with the goods while they are afloat the bill of 

lading must be one that covers only the quantity of goods called for by the 

contract.  The buyer is not required to accept his part of the goods without a 

bill of lading because the latter covers a larger quantity, nor is he required 

to accept a bill of lading for the whole quantity under a stipulation to hold 

the excess for the owner.  Although the buyer is not compelled to accept either 

goods or documents under such circumstances he may of course claim his rights 

in any goods which have been identified to his contract. 

 

5. The seller is given the option of paying or providing for the payment of 

freight.  He has no option to ship "freight collect" unless the agreement so 

provides.  The rule of the common law that the buyer need not pay the freight 

if the goods do not arrive is preserved. 

 

Unless the shipment has been sent "freight collect" the buyer is entitled to 

receive documentary evidence that he is not obligated to pay the freight;  the 

seller is therefore required to obtain a receipt "showing that the freight has 

been paid or provided for".  The usual notation in the appropriate space on the 

bill of lading that the freight has been prepaid is a sufficient receipt, as at 

common law.  The phrase "provided for" is intended to cover the frequent 

situation in which the carrier extends credit to a shipper for the freight on 

successive shipments and receives periodical payments of the accrued freight 

charges from him. 

 

6. The requirement that unless otherwise agreed the seller must procure 

insurance "of a kind and on terms then current at the port for shipment in the 

usual amount, in the currency of the contract, sufficiently shown to cover the 

same goods covered by the bill of lading" applies to both marine and war risk 

insurance.  As applied to marine insurance, it means such insurance as is usual 

or customary at the port for shipment with reference to the particular kind of 

goods involved, the character and equipment of the vessel, the route of the 

voyage, the port of destination and any other considerations that affect the 

risk.  It is the substantial equivalent of the ordinary insurance in the 

particular trade and on the particular voyage and is subject to agreed 

specifications of type or extent of coverage.  The language does not mean that 

the insurance must be adequate to cover all risks to which the goods may be 

subject in transit.  There are some types of loss or damage that are not 

covered by the usual marine insurance and are excepted in bills of lading or in 

applicable statutes from the causes of loss or damage for which the carrier or 

the vessel is liable.  Such risks must be borne by the buyer under this 

article.  Insurance secured in compliance with a C.I.F. term must cover the 

entire transportation of the goods to the named destination. 



 

7. An additional obligation is imposed upon the seller in requiring him to 

procure customary war risk insurance at the buyer's expense.  This changes the 

common law on the point.  The seller is not required to assume the risk of 

including in the C.I.F. price the cost of such insurance, since it often 

fluctuates rapidly, but is required to treat it simply as a necessary for the 

buyer's account.  What war risk insurance is "current" or usual turns on the 

standard forms of policy or rider in common use. 

 

8. The C.I.F. contract calls for insurance covering the value of the goods at 

the time and place of shipment and does not include any increase in market 

value during transit or any anticipated profit to the buyer on a sale by him. 

 

The contract contemplates that before the goods arrive at their destination 

they maybe sold again and again on C.I.F. terms and that the original policy of 

insurance and bill of lading will run with the interest in the goods by being 

transferred to each successive buyer.  A buyer who becomes the seller in such 

an intermediate contract for sale does not thereby, if his sub-buyer knows the 

circumstances, undertake to insure the goods again at an increased price fixed 

in the new contract or to cover the increase in price by additional insurance, 

and his buyer may not reject the documents on the ground that the original 

policy does not cover such higher price.  If such a sub-buyer desires 

additional insurance he must procure it for himself 

 

Where the seller exercise an option to ship "freight collect" and to credit the 

buyer with the freight against the C.I.F. price, the insurance need not cover 

the freight since the freight is not at the buyer's risk.  On the other hand, 

where the seller prepays the freight upon shipping under a bill of lading 

requiring prepayment and providing that the freight shall be deemed earned and 

shall be retained by the carrier "ship and/or cargo lost or not lost", or using 

words of similar import, he must procure insurance that will cover the freight, 

because notwithstanding that the goods are lost in transit the buyer is bound 

to pay the freight as part of the C.I.F. price and will be unable to recover it 

back from the carrier. 

 

9. Insurance "for the account of whom it may concern" is usual and sufficient.  

However, for a valid tender the policy of insurance must be one which can be 

disposed of together with the bill of lading and so must be "sufficiently shown 

to cover the same goods covered by the bill of lading".  It must cover 

separately the quantity of goods called for by the buyer's contract and not 

merely insure his goods as part of a larger quantity in which others are 

interested, a case provided for in American mercantile practice by the use of 

negotiable certificates of insurance which are expressly authorized by this 

section.  By usage these certificates are treated as the equivalent of separate 

policies and are good tender under C.I.F. contracts.  The term "certificate of 

insurance", however, does not of itself include certificates or "cover notes" 

issued by the insurance broker and stating that the goods are covered by a 

policy.  Their sufficiency as substitutes for policies will depend upon proof 

of an established usage or course of dealing.  The present section rejects the 

rule that not only brokers' certificates and "cover notes" but also certain 

forms of American insurance certificates are not the equivalent of policies and 

are not good tender under a C.I.F. contract. 

 

The seller's failure to tender a proper insurance document is waived if the 



buyer refuses to make payment on other and untenable grounds at a time when 

proper insurance could have been obtained and tendered by the seller if timely 

objection had been made.  Even a failure to insure on shipment may be cured by 

seasonable tender of a policy retroactive in effect;  e.g., one insuring the 

goods "lost or not lost".  The provisions of this article on cure of improper 

tender and on waiver of buyer's objections by silence are applicable to 

insurance tenders under a C.I.F. term.  Where there is no waiver by the buyer 

as described above, however, the fact that the goods arrive safely does not 

cure the seller's breach of his obligations to insure them and tender to the 

buyer a proper insurance document. 

 

10. The seller's invoice of the goods shipped under a C.I.F. contract is 

regarded as a usual and necessary document upon which reliance may properly be 

placed.  It is the document which evidences points as of description, quality 

and the like which do not readily appear in other documents.  This article 

rejects those statements to the effect that the invoice is a usual but not a 

necessary document under a C.I.F. term. 

 

11. The buyer needs all of the documents required under a C.I.F. contract, in 

due form and with necessary endorsements, so that before the goods arrive he 

may deal with them by negotiating the documents or may obtain prompt possession 

of the goods after their arrival.  If the goods are lost or damaged in transit 

the documents are necessary to enable him promptly to assert his remedy against 

the carrier or insurer.  The seller is therefore obligated to do what is 

mercantilely reasonable in the circumstances and should make every reasonable 

exertion to send forward the documents as soon as possible after the shipment.  

The requirement that the documents be forwarded with "commercial promptness" 

expresses a more urgent need for action than that suggested by the phrase 

"reasonable time". 

 

12. Under a C.I.F. contract the buyer, as under the common law, must pay the 

price upon tender of the required documents without first inspecting the goods, 

but his payment in these circumstances does not constitute an acceptance of the 

goods nor does it impair his right of subsequent inspection or his options and 

remedies in the case of improper delivery.  All remedies and rights for the 

seller's breach are reserved to him.  The buyer must pay before inspection and 

assert his remedy against the seller afterward unless the non-conformity of the 

goods amounts to a real failure of consideration, since the purpose of choosing 

this form of contract is to give the seller protection against the buyer's 

unjustifiable rejection of the goods at a distant port of destination which 

would necessitate taking possession of the goods and suing the buyer there. 

 

13. A valid C.I.F. contract may be made which requires part of the 

transportation to be made on land and part on the sea, as where the goods are 

to be brought by rail from an inland point to a seaport and thence transported 

by vessel to the named destination under a "through" or combination bill of 

lading issued by the railroad company.  In such a case shipment by rail from 

the inland point within the contract period is a timely shipment 

notwithstanding that the loading of the goods on the vessel is delayed by 

causes beyond the seller's control. 

 

14. Although Subsection (B) stating the legal effects of the C.I.F. term is an 

"unless otherwise agreed" provision, the express language used in an agreement 

is frequently a precautionary, fuller statement of the normal C.I.F. terms and 



hence not intended as a departure or variation from them.  Moreover, the 

dominant outlines of the C.I.F. term are so well understood commercially that 

any variation should, whenever reasonably possible, be read as falling within 

those dominant outlines rather than as destroying the whole meaning of a term 

which essentially indicates a contract for proper shipment rather than one for 

delivery at destination.  Particularly careful consideration is necessary 

before a printed form or clause is construed to mean agreement otherwise and 

where a C.I.F. contract is prepared on a printed form designed for some other 

type of contract, the C.I.F. terms must prevail over printed clauses repugnant 

to them. 

 

15. Under Subsection (D) the fact that the seller knows at the time of the 

tender of the documents that the goods have been lost in transit does not 

affect his rights if he has performed his contractual obligations.  Similarly, 

the seller cannot perform under a C.I.F. term by purchasing and tendering 

landed goods. 

 

16. Under the C. & F. term, as under the C.I.F. term, title and risk of loss 

are intended to pass to the buyer on shipment.  A stipulation in a C. & F. 

contract that the seller shall effect insurance on the goods and charge the 

buyer with the premium (in effect that he shall act as the buyer's agent for 

that purpose) is entirely in keeping with the pattern.  On the other hand, it 

often happens that the buyer is in a more advantageous position than the seller 

to effect insurance on the goods or that he has in force an "open" or 

"floating" policy covering all shipments made by him or to him, in either of 

which events the C. & F. term is adequate without mention of insurance. 

 

17. It is to be remembered that in a French contract the term "CA.F." does not 

mean "Cost and Freight" but has exactly the same meaning as the term "C.I.F." 

since it is merely the French equivalent of that term.  The "A" does not stand 

for "and", but for "assurance" which means insurance. 

 

 Cross References 

 

Point 4:  Section 2–323. 

 

Point 6:  Section 2–509(A)(1). 

 

Point 9:  Sections 2–508 and 2–605(A)(1). 

 

Point 12:  Sections 2–321(C), 2–512 and 2–513(C). 

 

 Definitional Cross References 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Rights".  Section 1–201. 

 



"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

§ 2–321. C.I.F. or C. & F.:  "net landed weights";  "payment on arrival";  

warranty of condition on arrival 

 

 Under a contract containing a term C.I.F. or C. & F: 

 

 A. Where the price is based on or is to be adjusted according to "net 

landed weights", "delivered weights", "out turn" quantity or quality or the 

like, unless otherwise agreed the seller must reasonably estimate the price.  

The payment due on tender of the documents called for by the contract is the 

amount so estimated, but after final adjustment of the price a settlement must 

be made with commercial promptness. 

 

 B. An agreement described in Subsection (A) or any warranty of quality or 

condition of the goods on arrival places upon the seller the risk of ordinary 

deterioration, shrinkage and the like in transportation but has no effect on 

the place or time of identification to the contract for sale or delivery or on 

the passing of the risk of loss. 

 

 C. Unless otherwise agreed where the contract provides for payment on or 

after arrival of the goods the seller must before payment allow such 

preliminary inspection as is feasible;  but if the goods are lost delivery of 

the documents and payment are due when the goods should have arrived. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

321 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section deals with two variations of the C.I.F. contract 

which have evolved in mercantile practice but are entirely consistent with the 

basic C.I.F. pattern.  Subsections (A) and (B), which provide for a shift to 

the seller of the risk of quality and weight deterioration during shipment, are 

designed to conform the law to the best mercantile practice and usage without 

changing the legal consequences of the C.I.F. or C. & F. term as to the passing 

of marine risks to the buyer at the point of shipment.  Subsection (C) provides 

that where under the contract documents are to be presented for payment after 

arrival of the goods, this amounts merely to a postponement of the payment 

under the C.I.F. contract and is not to be confused with the "no arrival, no 

sale" contract.  If the goods are lost, delivery of the documents and payment 

against them are due when the goods should have arrived.  The clause for 

payment on or after arrival is not to be construed as such a condition 

precedent to payment that if the goods are lost in transit the buyer need never 

pay and the seller must bear the loss. 

 

 Cross References 

 



Section 2–324. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

§ 2–322. Delivery "ex-ship" 

 

 A. Unless otherwise agreed a term for delivery of goods "ex-ship" (which 

means from the carrying vessel) or in equivalent language is not restricted to 

a particular ship and requires delivery from a ship which has reached a place 

at the named port of destination where goods of the kind are usually 

discharged. 

 

 B. Under such a term unless otherwise agreed: 

 

  1. The seller must discharge all liens arising out of the carriage 

and furnish the buyer with a direction which puts the carrier under a 

duty to deliver the goods;  and 

 

  2. The risk of loss does not pass to the buyer until the goods 

leave the ship's tackle or are otherwise properly unloaded. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

322 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The delivery term, "ex-ship", as between seller and buyer, is 

the reverse of the F.A.S. term covered. 

 

2. Delivery need not be made from any particular vessel under a clause calling 

for delivery "ex-ship", even though a vessel on which shipment is to be made 

originally is named in the contract, unless the agreement by appropriate 

language restricts the clause to delivery from a named vessel. 

 

3. The appropriate place and manner of unloading at the port of destination 

depend upon the nature of the goods and the facilities and usages of the port. 

 

4. A contract fixing a price "ex-ship" with payment "cash against documents" 



calls only for such documents as are appropriate to the contract.  Tender of a 

delivery order and of a receipt for the freight after the arrival of the 

carrying vessel is adequate.  The seller is not required to tender a bill of 

lading as a document of title nor is he required to insure the goods for the 

buyer's benefit, as the goods are not at the buyer's risk during the voyage. 

 

 Cross References 

 

Point 1:  Section 2–319(B). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

§ 2–323. Form of bill of lading required in overseas shipment:  "overseas" 

 

 A. Where the contract contemplates overseas shipment and contains a term 

C.I.F. or C. & F. or F.O.B. vessel, the seller unless otherwise agreed must 

obtain a negotiable bill of lading stating that the goods have been loaded on 

board or, in the case of a term C.I.F. or C. & F., received for shipment. 

 

 B. Where in a case within Subsection (A) a bill of lading has been issued 

in a set of parts, unless otherwise agreed if the documents are not to be sent 

from abroad the buyer may demand tender of the full set;  otherwise only one 

part of the bill of lading need be tendered.  Even if the agreement expressly 

requires a full set: 

 

  1. Due tender of a single part is acceptable within the provisions 

of this article on cure of improper delivery (§ 2–508(A));  and 

 

  2. Even though the full set is demanded, if the documents are sent 

from abroad the person tendering an incomplete set may nevertheless 

require payment upon furnishing an indemnity which the buyer in good 

faith deems adequate. 

 

 C. A shipment by water or by air or a contract contemplating such 

shipment is "overseas" insofar as by usage of trade or agreement it is subject 

to the commercial, financing or shipping practices characteristic of 

international deep water commerce. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

323 of the Uniform Commercial Code adopted by the states.  Article 5 of the 



Uniform Commercial Code relating to "Letters of Credit" has not been adopted by 

the Navajo Nation.  The rights of parties which would be governed under Article 

5 are governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1.  Subsection (A) follows the "American" rule that a regular bill 

of lading indicating delivery of the goods at the dock for shipment is 

sufficient, except under a term "F.O.B. vessel".  See § 2–319 and comment 

thereto. 

 

2. Subsection (B) deals with the problems of bills of lading covering deep 

water shipments, issued not as a single bill of lading but in a set of parts, 

each part referring to the other parts and the entire set constituting in 

commercial practice and at law a single bill of lading.  Commercial practice in 

international commerce is to accept and pay against presentation of the first 

part of a set if the part is sent from overseas even though the contract of the 

buyer requires presentation of a full set of bills of lading provided adequate 

indemnity for the missing parts is forthcoming. 

 

This Subsection codifies that practice as between buyer and seller.  Article 5 

of the Uniform Commercial Code which has not been adopted by the Navajo Nation 

and the rules concerning banks' presentations of drafts under letters of credit 

which would be governed under that Article are governed by Navajo law pursuant 

to 7 N.N.C. § 204.  This Subsection means that the buyer must accept and act on 

drafts by banks issued under letters of credit to give indemnities against 

missing parts if he in good faith deems them adequate.  But neither this 

Subsection nor Article 5 decides whether a bank which has issued a letter of 

credit is similarly bound.  The issuing bank's obligation under a letter of 

credit is independent and depends on its own terms. 

 

 Cross References 

 

Section 2–508(B). 

 

 Definitional Cross References 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Financing agency".  Section 2–104. 

 

"Person".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Send".  Section 1–201. 

 

"Term". § 1–201. 

 

§ 2–324. "No arrival, no sale" term 



 

 Under a term "no arrival, no sale" or terms of like meaning, unless 

otherwise agreed: 

 

 A. The seller must properly ship conforming goods and if they arrive by 

any means he must tender them on arrival but he assumes no obligation that the 

goods will arrive unless he has caused the non-arrival;  and 

 

 B. Where without fault of the seller the goods are in part lost or have 

so deteriorated as no longer to conform to the contract or arrive after the 

contract time, the buyer may proceed as if there had been casualty to 

identified goods (§ 2–613). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

324 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The "no arrival, no sale" term in a "destination" overseas 

contract leaves risk of loss on the seller but gives him an exemption from 

liability for non-delivery.  Both the nature of the case and the duty of good 

faith require that the seller must not interfere with the arrival of the goods 

in any way.  If the circumstances impose upon him the responsibility for making 

or arranging the shipment, he must have a shipment made despite the exemption 

clause.  Further, the shipment made must be a conforming one, for the exemption 

under a "no arrival, no sale" term applies only to the hazards of 

transportation and the goods must be proper in all other respects. 

 

The reason of this section is that where the seller is reselling goods bought 

by him as shipped by another and this fact is known to the buyer, so that the 

seller is not under any obligation to make the shipment himself, the seller is 

entitled under the "no arrival, no sale" clause to exemption from payment of 

damages for non-delivery if the goods do not arrive or if the goods which 

actually arrive are non-conforming.  This does not extend to sellers who 

arrange shipment by their own agents, in which case the clause is limited to 

casualty due to marine hazards.  But sellers who make known that they are 

contracting only with respect to what will be delivered to them by parties over 

whom they assume no control are entitled to the full quantum of the exemption. 

 

2. The provisions of this article on identification must be read together with 

the present section in order to bring the exemption into application.  Until 

there is some designation of the goods in a particular shipment or on a 

particular ship as being those to which the contract refers there can be no 

application of an exemption for their non-arrival. 

 

3. The seller's duty to tender the agreed or declared goods if they do arrive 

is not impaired because of their delay in arrival or by their arrival after 

transshipment. 

 

4. The phrase "to arrive" is often employed in the same sense as "no arrival, 



no sale" and may then be given the same effect.  But a "to arrive" term, added 

to a C.I.F. or C. & F. contract, does not have the full meaning given by this 

section to "no arrival, no sale".  Such a "to arrive" term is usually intended 

to operate only to the extent that the risks are not covered by the agreed 

insurance and the loss or casualty is due to such uncovered hazards.  In some 

instances the "to arrive" term maybe regarded as a time of payment term, or, in 

the case of the reselling seller discussed in Point I above, as negating 

responsibility for conformity of the goods, if they arrive, to any description 

which was based on his good faith belief of the quality.  Whether this is the 

intention of the parties is a question of fact based on all the circumstances 

surrounding the resale and in case of ambiguity the rules of §§ 2–316 and 2–317 

apply to preclude dishonor. 

 

5. Subsection (B) applies where goods arrive impaired by damage or partial loss 

during transportation and makes the policy of this article on casualty to 

identified goods applicable to such a situation.  For the term cannot be 

regarded as intending to give the seller an unforeseen profit through casualty, 

it is intended only to protect him from loss due to causes beyond his control. 

 

 Cross References 

 

Point 1:  Section 1–203. 

 

Point 2:  Section 2–501(1) and (3) 

 

Point 5:  Section 2–613. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Fault".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

§ 2–325. "Letter of credit" term;  "confirmed credit" 

 

 A. Failure of the buyer seasonably to furnish an agreed letter of credit 

is a breach of the contract for sale. 

 

 B. The delivery to seller of a proper letter of credit suspends the 

buyer's obligation to pay.  If the letter of credit is dishonored, the seller 

may on seasonable notification to the buyer require payment directly from him. 

 



 C. Unless otherwise agreed the term "letter of credit" or "banker's 

credit" in a contract for sale means an irrevocable credit issued by a 

financing agency of good repute and, where the shipment is overseas, of good 

international repute.  The term "confirmed credit" means that the credit must 

also carry the direct obligation of such an agency which does business in the 

seller's financial market. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

325 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (B) follows the general policy of this article and 

Article 3 (§ 3–802) on conditional payment, under which payment by check or 

other short-term instrument is not ordinarily final as between the parties if 

the recipient duly presents the instrument and honor is refused.  Thus the 

furnishing of a letter of credit does not substitute the financing agency's 

obligation for the buyer's, but the seller must first give the buyer reasonable 

notice of his intention to demand direct payment from him. 

 

2. Subsection (C) requires that the credit be irrevocable and be a prime credit 

as determined by the standing of the issuer.  It is not necessary, unless 

otherwise agreed, that the credit be a negotiation credit;  the seller can 

finance himself by an assignment of the proceeds. 

 

3. The definition of "confirmed credit" is drawn on the supposition that the 

credit is issued by a bank which is not doing direct business in the seller's 

financial market;  there is no intention to require the obligation of two banks 

both local to the seller. 

 

 Cross References 

 

Sections 2–403, 2–511(C) and 3–802. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 

 

"Draft".  Section 3–104. 

 

"Financing agency".  Section 2–104. 

 

"Notifies".  Section 1–201. 

 

"Overseas".  Section 2–323. 

 

"Purchaser".  Section 1–201. 

 



"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

§ 2–326. Sale on approval and sale or return:  consignment sales and rights of 

creditors 

 

 A. Unless otherwise agreed, if delivered goods may be returned by the 

buyer even though they conform to the contract, the transaction is: 

 

  1. A "sale on approval" if the goods are delivered primarily for 

use;  and 

 

  2. A "sale or return" if the goods are delivered primarily for 

resale. 

 

 B. Except as provided in Subsection (C), goods held on approval are not 

subject to the claims of the buyer's creditors until acceptance;  goods held on 

sale or return are subject to such claims while in the buyer's possession. 

 

 C. Where goods are delivered to a person for sale and such person 

maintains a place of business at which he deals in goods of the kind involved, 

under a name other than the name of the person making delivery, then with 

respect to claims of creditors of the person conducting the business the goods 

are deemed to be on sale or return.  The provisions of this Subsection are 

applicable even though an agreement purports to reserve title to the person 

making delivery until payment or resale or uses such words as "on consignment" 

or "on memorandum".  However, this Subsection is not applicable if the person 

making delivery: 

 

  1. Complies with an applicable law providing for a consignor's 

interest or the like to be evidenced by a sign;  or 

 

  2. Establishes that the person conducting the business is generally 

known by his creditors to be substantially engaged in selling the goods 

of others;  or 

 

  3. Complies with the filing provisions of the Article on Secured 

Transactions (Article 9). 

 

  4. Is delivering a work of art pursuant to Subsection (D). 

 

 D. Where goods are works of art delivered to an art dealer by an artist 

for the purpose of exhibition or sale, and the artist's share of the proceeds 

from the sale of the work by the dealer, whether to the dealer on his own 

account or to a third person, shall create a priority in favor of the artist 

over the claims, liens or security interests of the creditors of the art 

dealer, notwithstanding any provision of the Code.  For the purposes of this 

Subsection: 

 

  1. "Art" includes, but is not limited to paintings, sculptures, 

drawings, works of graphic art, pottery, weaving, batik, sand paintings, 



kachina dolls, bead work, baskets, jewelry, macramés or quilts containing 

the artist's original handwritten signature or the artist's distinctive 

mark on the work of art; 

 

  2. "Artist" means the creator of a work of art, or, if he or she is 

deceased, the artist's heirs or personal representative; 

 

  3. "Art dealer" means a person primarily engaged in the business of 

selling works of art; 

 

  4. "Creditor" means a "creditor" as defined in § 1–201 of the Code;  

and 

 

  5. "Person" means an individual, partnership, corporation or 

association. 

 

 E. Any "or return" term of a contract for sale is to be treated as a 

separate contract for sale within the Statute of Frauds section of this article 

(§ 2–201) and as contradicting the sale aspect of the contract within the 

provisions of this article on parol or extrinsic evidence (§ 2–202). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

326 of the Uniform Commercial Code adopted by the states.  Subsections (C)(4) 

and (D) were added to protect the rights of artists against the claims of 

creditors of art dealers or their consignees. 

 

Commentary.  1. A "sale on approval" or "sale or return" is distinct from other 

types of transactions with which they have frequently been confused.  The type 

of "sale on approval", "on trial" or "on satisfaction" dealt with involves a 

contract under which the seller undertakes a particular business risk to 

satisfy his prospective buyer with the appearance or performance of the goods 

in question.  The goods are delivered to the proposed purchaser but they remain 

the property of the seller until the buyer accepts them.  The price has already 

been agreed.  The buyer's willingness to receive and test the goods is the 

consideration for the seller's engagement to deliver and sell.  The type of 

"sale or return" involved herein is a sale to a merchant whose unwillingness to 

buy is overcome by the seller's engagement to take back the goods (or any 

commercial unit of goods) in lieu of payment if they fail to be resold.  These 

two transactions are so strongly delineated in practice and in general 

understanding that every presumption runs against a delivery to a consumer 

being a "sale or return" and against a delivery to a merchant for resale being 

a "sale on approval". 

 

The right to return the goods for failure to conform to the contract does not 

make the transaction a "sale on approval" or "sale or return" and has nothing 

to do with this and the following section.  The present section is not 

concerned with remedies for breach of contract.  It deals instead with a power 

given by the contract to turn back the goods even though they are wholly as 



warranted. 

 

The section nevertheless presupposes that a contract for sale is contemplated 

by the parties although that contract may be of the peculiar character here 

described. 

 

Where the buyer's obligation as a buyer is conditioned not on his personal 

approval but on the article's passing a described objective test, the risk of 

loss by casualty pending the test is properly the seller's and proper return is 

at his expense.  On the point of "satisfaction" as meaning "reasonable 

satisfaction" where an industrial machine is involved, this article takes no 

position. 

 

2. Pursuant to the general policies of this Code which require good faith not 

only between the parties to the sales contract, but as against interested third 

parties, Subsection (C) resolves all reasonable doubts as to the nature of the 

transaction in favor of the general creditors of buyer.  As against such 

creditors words such as "on consignment" or "on memorandum", with or without 

words of reservation of title in the seller, are disregarded when the buyer has 

a place of business at which he deals in goods of the kind involved.  A 

necessary exception is made where the buyer is known to be engaged primarily in 

selling the goods of others or is selling under a relevant sign law, or the 

seller complies with the filing provisions of Article 9 as if his interest were 

a security interest.  However, there is no intent in this section to narrow the 

protection afforded to third parties in any jurisdiction which has a selling 

Factors Act.  The purpose of the exception is merely to limit the effect of the 

present Subsection itself, in the absence of any such Factors Act, to cases in 

which creditors of the buyer may reasonably be deemed to have been misled by 

the secret reservation. 

 

3. Subsections (C)(4) and (D) protect the rights of artists against the 

interests of the creditors of the art dealers. 

 

4. Subsection (E) resolves a conflict in the preexisting case law by 

recognition that an "or return" provision is so definitely at odds with any 

ordinary contract for sale of goods that where written agreements are involved 

it must be contained in a written memorandum.  The "or return" aspect of a 

sales contract must be treated as a separate contract under the Statute of 

Frauds section and as contradicting the sale insofar as questions of parol or 

extrinsic evidence are concerned. 

 

 Cross References 

 

Point 2:  Article 9. 

 

Point 4:  Sections 2–201 and 2–202. 

 

 Definitional Cross References 

 

"Between merchants".  Section 2–104. 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 



 

"Contract for sale".  Section 2–106. 

 

"Creditor".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

§ 2–327. Special incidents of sale on approval and sale or return 

 

 A. Under a sale on approval unless otherwise agreed: 

 

  1. Although the goods are identified to the contract the risk of 

loss and the title do not pass to the buyer until acceptance;  and 

 

  2. Use of the goods consistent with the purpose of trial is not 

acceptance but failure seasonably to notify the seller of election to 

return the goods is acceptance, and if the goods conform to the contract 

acceptance of any part is acceptance of the whole;  and 

 

  3. After due notification of election to return, the return is at 

the seller's risk and expense but a merchant buyer must follow any 

reasonable instructions. 

 

 B. Under a sale or return unless otherwise agreed: 

 

  1. The option to return extends to the whole or any commercial unit 

of the goods while in substantially their original condition, but must be 

exercised seasonably;  and 

 

  2. The return is at the buyer's risk and expense. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

327 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  If all of the goods involved in a sale on approval conform to 

the contract, the buyer's acceptance of part of the goods constitutes 

acceptance of the whole.  Acceptance of part falls outside the normal intent of 

the parties in the "on approval" situation and the policy of this article 

allowing partial acceptance of a defective delivery has no application here.  A 

case where a buyer takes home two dresses to select one commonly involves two 

distinct contracts;  if not, it is covered by the words "unless otherwise 

agreed". 

 

2. In the case of a sale or return, the return of any unsold unit merely 



because it is unsold is the normal intent of the "sale or return" provision, 

and therefore the right to return for this reason alone is independent of any 

other action under the contract which would turn on wholly different 

considerations.  On the other hand, where the return of goods is for breach, 

including return of items resold by the buyer and returned by the ultimate 

purchasers because of defects, the return procedure is governed not by the 

present section but by the provisions on the effects and revocation of 

acceptance. 

 

3. In the case of a sale on approval the risk rests on the seller until 

acceptance of the goods by the buyer, while in a sale or return the risk 

remains throughout on the buyer. 

 

4. Notice of election to return given by the buyer in a sale on approval is 

sufficient to relieve him of any further liability.  Actual return by the buyer 

to the seller is required in the case of a sale or return contract.  What 

constitutes due "giving" of notice, as required in "on approval" sales, is 

governed by the provisions on good faith and notice. "Seasonable" is used here 

as defined in § 1–204.  Nevertheless, the provisions of both this article and 

of the contract on this point must be read with commercial reason and with full 

attention to good faith. 

 

 Cross References 

 

Point 1:  Sections 2–501, 2–601 and 2–603. 

 

Point 2:  Sections 2–607 and 2–608. 

 

Point 4:  Sections 1–201 and 1–204. 

 

 Definitional Cross References 

 

"Agreed".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Commercial unit".  Section 2–105. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Notifies".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Sale on approval".  Section 2–326. 

 

"Sale or return".  Section 2–326. 

 



"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–328. Sale by auction 

 

 A. In a sale by auction if goods are put up in lots each lot is the 

subject of a separate sale. 

 

 B. A sale by auction is complete when the auctioneer so announces by the 

fall of the hammer or in other customary manner.  Where a bid is made while the 

hammer is falling in acceptance of a prior bid the auctioneer may in his 

discretion reopen the bidding or declare the goods sold under the bid on which 

the hammer was falling. 

 

 C. Such a sale is with reserve unless the goods are in explicit terms put 

up without reserve.  In an auction with reserve the auctioneer may withdraw the 

goods at any time until he announces completion of the sale.  In an auction 

without reserve, after the auctioneer calls for bids on an article or lot, that 

article or lot cannot be withdrawn unless no bid is made within a reasonable 

time.  In either case a bidder may retract his bid until the auctioneer's 

announcement of completion of the sale, but a bidder's retraction does not 

revive any previous bid. 

 

 D. If the auctioneer knowingly receives a bid on the seller's behalf or 

the seller makes or procures such a bid, and notice has not been given that 

liberty for such bidding is reserved, the buyer may at his option avoid the 

sale or take the goods at the price of the last good faith bid prior to the 

completion of the sale.  This Subsection shall not apply to any bid at a forced 

sale. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

328 of the Uniform Commercial code adopted by the states. 

 

Commentary.  1.  The auctioneer may in his discretion either reopen the bidding 

or close the sale on the bid on which the hammer was falling when a bid is made 

at that moment.  The recognition of a bid of this kind by the auctioneer in his 

discretion does not mean a closing in favor of such a bidder, but only that the 

bid has been accepted as a continuation of the bidding.  If recognized, such a 

bid discharges the bid on which the hammer was falling when it was made. 

 

2. An auction "with reserve" is the normal procedure.  The crucial point, 

however, for determining the nature of an auction is the "putting up" of the 

goods.  This article accepts the view that the goods may be withdrawn before 

they are actually "put up", regardless of whether the auction is advertised as 

one without reserve, without liability on the part of the auction announcer to 

persons who are present.  This is subject to any peculiar facts which might 

bring the case within the "firm offer" principle of this article, but an offer 



to persons generally would require unmistakable language in order to fall 

within that section.  The prior announcement of the nature of the auction 

either as with reserve or without reserve will, however, enter as an "explicit 

term" in the "putting up" of the goods and conduct thereafter must be governed 

accordingly.  The present section continues the prior rule permitting 

withdrawal of bids in auctions both with and without reserve;  and the rule is 

made explicit that the retraction of a bid does not revive a prior bid. 

 

 Cross References 

 

Point 2:  Section 2–205. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Good Faith".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Lot".  Section 2–105. 

 

"Notice".  Section 1–201. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

Part 4. Title, Creditors and Good Faith Purchasers 

 

§ 2–401. Passing of title;  reservation for security;  limited application of 

this section 

 

 Each provision of this article with regard to the rights, obligations and 

remedies of the seller, the buyer, purchasers or other third parties applies 

irrespective of title to the goods except where the provision refers to such 

title.  Insofar as situations are not covered by the other provisions of this 

article and matters concerning title become material, the following rules 

apply: 

 

 A. Title to goods cannot pass under a contract for sale prior to their 

identification to the contract (§ 2–501), and unless otherwise explicitly 

agreed the buyer acquires by their identification a special property as limited 

by this Code.  Any retention or reservation by the seller of the title 

(property) in goods shipped or delivered to the buyer is limited in effect to a 

reservation of a security interest.  Subject to these provisions and to the 

provisions of the Article on Secured Transactions (Article 9), title to goods 

passes from the seller to the buyer in any manner and on any conditions 

explicitly agreed on by the parties. 

 

 B. Unless otherwise explicitly agreed title passes to the buyer at the 

time and place at which the seller completes his performance with reference to 

the physical delivery of the goods, despite any reservation of a security 

interest and even though a document of title is to be delivered at a different 



time or place;  and in particular and despite any reservation of a security 

interest by the bill of lading: 

 

  1. If the contract requires or authorizes the seller to send the 

goods to the buyer but does not require him to deliver them at 

destination, title passes to the buyer at the time and place of shipment;  

but 

 

  2. If the contract requires delivery at destination, title passes 

on tender there. 

 

 C. Unless otherwise explicitly agreed where delivery is to be made 

without moving goods: 

 

  1. If the seller is to deliver a document of title, title passes at 

the time when and the place where he delivers such documents;  or 

 

  2. If the goods are at the time of contracting already identified 

and no documents are to be delivered, title passes at the time and place 

of contracting. 

 

 D. A rejection or other refusal by the buyer to receive or retain the 

goods, whether or not justified, or a justified revocation of acceptance 

revests title to the goods in the seller.  Such revesting occurs by operation 

of law and is not a "sale". 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

401 of the Uniform Commercial code adopted by the states. 

 

Commentary.  1. This article deals with the issues between seller and buyer in 

terms of step by step performance or non-performance under the contract for 

sale and not in terms of whether or not "title" to the goods has passed.  That 

the rules of this section in no way alter the rights of either the buyer, 

seller or third parties declared elsewhere in the Article is made clear by the 

preamble of this section.  This section, however, in no way intends to indicate 

which line of interpretation should be followed in cases where the 

applicability of "public" regulation depends upon a "sale" or upon location of 

"title" without further definition.  The basic policy of this article that 

known purpose and reason should govern interpretation cannot extend beyond the 

scope of its own provisions.  It is therefore necessary to state what a "sale" 

is and when title passes under this article in case the courts deem any public 

regulation to incorporate the defined term of the "private" law.  Examples of 

this type of "public" law include tax law which employs transfer of "title" to 

determine when taxes are due and criminal law which employs the transfer of 

title to determine potential liability for theft. 

 

2. "Future" goods cannot be the subject of a present sale.  Before title can 

pass the goods must be identified in the manner set forth in § 2–501.  The 



parties, however, have full liberty to arrange by specific terms for the 

passing of title to goods which are existing. 

 

3. The "special property" of the buyer in goods identified to the contract is 

excluded from the definition of "security interest";  its incidents are defined 

in provisions of this article such as those on the rights of the seller's 

creditors, on good faith purchase, on the buyer's right to goods on the 

seller's insolvency, and on the buyer's right to specific performance or 

replevin. 

 

4. The factual situations in Subsections (B) and (C) upon which passage of 

title turn actually base the test upon the time when the seller has finally 

committed himself in regard to specific goods.  Thus in a "shipment" contract 

he commits himself by the act of making the shipment.  If shipment is not 

contemplated Subsection (C) turns on the seller's final commitment, i.e., the 

delivery of documents or the making of the contract. 

 

 Cross References 

 

Point 2:  Sections 2–102, 2–501 and 2–502. 

 

Point 3:  Sections 1–201, 2–402, 2–403, 2–502 and 2–716. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Delivery".  Section 1–201. 

 

"Document of title".  Section 1–201. 

 

"Good faith".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Receipt of goods".  Section 2–103. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Sale".  Section 2–106. 



 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Send".  Section 1–201. 

 

 Special Plain Language Comment 

 

In most cases the transfer of title (or ownership) under the Code does not 

determine changes in the rights of the parties.  Such rights are determined by 

concepts in the Code such as acceptance.  However, in some "residual" cases not 

covered by the Code, the time of transfer of title will be important to 

determine log the rights of the parties.  For these "residual" cases and other 

statutes such as tax and criminal statutes this section gives guidance on the 

issue of when title passes.  Title may only pass after "identification" (a term 

defined in § 2–501) of the goods, when the goods covered by the agreement have 

been designated in some way so that they can be separated from other goods.  

Unless otherwise agreed by the parties, title passes upon the seller's 

completion of any actions necessary to "deliver" the goods.  For example, if 

the agreement provides for shipment, but not delivery of the goods, then title 

passes upon such shipment, i.e., in such a contract the title passes to the 

buyer when the seller places the cattle on a truck for delivery, not at the 

time the shipper delivers the cattle to their destination.  Ownership in the 

goods returns to the seller if the goods are rejected by buyer, but such a 

transfer is not defined as a "sale" since the goods are being returned and many 

Code provisions relating to sales would be inappropriate. 

 

§ 2–402. Rights of seller's creditors against sold goods 

 

 A. Except as provided in Subsections (B) and (C), rights of unsecured 

creditors of the seller with respect to goods which have been identified to a 

contract for sale are subject to the buyer's rights to recover the goods under 

this article (§§ 2–502 and 2–716). 

 

 B. A creditor of the seller may treat a sale or an identification of 

goods to a contract for sale as void if as against him a retention of 

possession by the seller is fraudulent under any rule of law of the state where 

the goods are situated, except that retention of possession in good faith and 

current course of trade by a merchant-seller for a commercially reasonable time 

after a sale or identification is not fraudulent. 

 

 C. Nothing in this article shall be deemed to impair the rights of 

creditors of the seller: 

 

  1. Under the provisions of the Article on Secured Transactions 

(Article 9);  or 

 

  2. Where identification to the contract or delivery is made not in 

current course of trade but in satisfaction of or as security for a 

pre-existing claim for money, security or the like and is made under 

circumstances which under any rule of law of the state where the goods 

are situated would apart from the doctrine of fraudulent retention in 

this section 2–402(A) and 2–402(B) constitute the transaction a 



fraudulent transfer or voidable preference. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

402 of the Uniform Commercial Code adopted by the states.  The reference to 

this "Article" in § 2–402(C)(2) is clarified by referring specifically to the 

Doctrine of Fraudulent Retention. 

 

Commentary.  1. Local law on questions of hindrance of creditors by the 

seller's retention of possession of the goods are outside the scope of this 

article, but retention of possession in the current course of trade is 

legitimate.  Transactions which fall within the law's policy against improper 

preferences are reserved from the protection of this article. 

 

2. The retention of possession of the goods by a merchant seller for a 

commercially reasonable time after a sale or identification in current course 

is exempted from attack as fraudulent.  Similarly, the provisions of Subsection 

(C) have no application to identification or delivery made in the current 

course of trade, as measured against general commercial understanding of what a 

"current" transaction is. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Creditor".  Section 1–201. 

 

"Good faith".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Money".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Rights".  Section 1–201. 

 

"Sale".  Section 2–106. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section deals with the problem of the conflict of rights between the 

seller's creditors and the buyer for goods which have been sold to the buyer 

but are still held by the seller.  The retention of goods by the seller which 

have already been sold can mislead the creditors of the seller concerning his 



financial position—the seller will appear to have more "assets" than he 

actually owns.  The creditors of the seller may void the "sale" of the goods to 

the buyer, unless the seller is a "merchant" and only retains the goods for a 

"reasonable time".  Moreover, even if the goods are delivered to the buyer a 

seller may still claim rights to them through a security interest (see Article 

9) or the doctrine of fraudulent conveyance under Navajo law. 

 

§ 2–403. Power to transfer;  good faith purchase of goods;  "entrusting" 

 

 A. A purchaser of goods acquires all title which his transferor had or 

had power to transfer except that a purchaser of a limited interest acquires 

rights only to the extent of this interest purchased.  A person with voidable 

title has power to transfer a good title to a good faith purchaser for value.  

When goods have been delivered under a transaction of purchase the purchaser 

has such power even though: 

 

  1. The transferor was deceived as to the identity of the purchaser;  

or 

 

  2. The delivery was in exchange for a check which is later 

dishonored;  or 

 

  3. It was agreed that the transaction was to be a "cash sale";  or 

 

  4. The delivery was procured through fraud punishable as larcenous 

under the criminal law. 

 

 B. Any entrusting of possession of goods to a merchant who deals in goods 

of that kind gives him power to, transfer all rights of the entruster to a 

buyer in ordinary course of business. 

 

 C. "Entrusting" includes any delivery and any acquiescence in retention 

of possession regardless of any condition expressed between the parties to the 

delivery or acquiescence and regardless of whether the procurement of the 

entrusting or the possessor's disposition of the goods have been such as to be 

larcenous under the criminal law. 

 

 D. The rights of other purchasers of goods and of lien creditors are 

governed by the Article on Secured Transactions (Article 9), and the Articles 

on Bulk Transfers and Documents of Title as established Navajo law pursuant to 

7 N.N.C. § 204. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

403 of the Uniform commercial Code adopted by the states.  References to 

Articles 6 and 7 of the Uniform Commercial Code have been omitted because the 

Navajo Nation has not adopted these Articles. 

 

Commentary.  1. This section states a unified and simplified policy on good 



faith purchase of goods.  The basic policy of our law allowing transfer of such 

title as the transferor has is generally continued and expended under 

Subsection (A).  In this respect the provisions of the section are applicable 

to a person taking by any form of "purchase" as defined by the Code.  Moreover 

the policy of the Code expressly providing for the application of supplementary 

general principles of law to sales transactions wherever appropriate joins with 

the present section to continue unimpaired all rights acquired under the law of 

agency or of apparent agency or ownership or other estoppel, whether based on 

statutory provisions or on case law principles. 

 

On the other hand, the contract of purchase is of course limited by its own 

terms as in a case of pledge for a limited amount or of sale of a fractional 

interest in goods.  The Code in § 2–403(A)(1) rejects the distinction between 

deception carried on face-to-face and deception carried on by mail or wire.  

This rejection is based upon the policy of shifting the focus of the inquiry 

from the intention of the initial transferor to the good faith of the ultimate 

purchaser. 

 

2. The many particular situations in which a buyer in ordinary course of 

business from a dealer has been protected against reservation of property or 

other hidden interest are gathered by subsections (B)–(D) into a single 

principle protecting persons who buy in ordinary course out of inventory.  

Consignors have no reason to complain, nor have lenders who hold a security 

interest in the inventory, since the very purpose of goods in inventory is to 

be turned into cash by sale. 

 

The principle is extended in Subsection (C) to fit with the abolition of the 

old law of "cash sale" by Subsection (A)(3).  It is also freed from any 

technicalities depending on the extended law of larceny;  such extension of the 

concept of theft to include trick, particular types of fraud, and the like is 

for the purpose of helping conviction of the offender;  it has no proper 

application to the long-standing policy of civil protection of buyers from 

persons guilty of such trick or fraud.  Finally, the policy is extended, in the 

interest of simplicity and sense, to any entrusting by a bailor;  this is in 

consonance with the explicit provisions of § 7–205 on the powers of a 

warehouseman who is also in the business of buying and selling fungible goods 

of the kind he warehouses.  Article 7 has not been adopted by the Navajo Nation 

and the powers of the warehouseman which would be governed under § 7–205 are 

governed by Navajo law pursuant to 7 N.N.C. § 204.  As to entrusting by a 

secured party, Subsection (B) is limited by the more specific provisions of § 

9–307(A), which deny protection to a person buying farm products from a person 

engaged in farming operations. 

 

3. The definition of "buyer in ordinary course of business" (§ 1–201) is 

effective here and preserves the essence of the healthy limitations developed 

by the case law on the older statutes.  The older loose concept of good faith 

and wide definition of value combined to create apparent good faith purchasers 

in many situations in which the result outraged common sense;  the court's 

solution was to protect the original title especially by use of "cash sale" or 

of over-technical construction of the enabling clauses of pre-Uniform 

Commercial Code statutes.  But such rulings then turned into limitations on the 

proper protection of buyers in the ordinary market.  Section 1–201(1) cuts down 

the category of buyer in ordinary course in such fashion as to take care of the 

results of the cases, but with no price either in confusion or in injustice to 



proper dealings in the normal market. 

 

4. Except as provided in Subsection (A), the rights of purchasers other than 

buyers in ordinary course are left to the Articles on Secured Transactions, 

Documents of Title, and Bulk Sales.  The Navajo Nation has not adopted Articles 

6 and 7 (Bulk Sales and Documents of Title) of the Uniform Commercial Code;  

thus the rights of purchasers which would be governed under these Articles are 

governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

 Cross References 

 

Point 1:  Sections 1–103 and 1–201. 

 

Point 2:  Sections 1–201, 2–402 and 9–307(A). 

 

Points 3 and 4:  Sections 1–102, 1–201, 2–104, 2–707 and Article 9. 

 

 Definitional Cross References 

 

"Buyer in ordinary course of business" § 1–20 1. 

 

"Good faith".  Sections 1–201 and 2–103. 

 

"Goods".  Section 2–105. 

 

"Person".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section is based on the presumption that for markets to operate 

efficiently a buyer must be confident that he is receiving "good title" 

(ownership) of the goods.  This section deals with situations in which two 

sales of the goods have taken place, the owner has sold to a first buyer who 

has in turn sold to a second or "ultimate" buyer.  In such circumstances, what 

are the rights of the owner against the ultimate buyer if the first buyer is a 

wrongdoer?  For example, if the check of "first buyer" bounces or the first 

buyer fails to pay the cash he promised.  Thus a business which purchases a 

truck and pays for it by a check which bounces, does not have "good title" to 

the truck.  The original owner may demand the return of the truck.  However, if 

the company buying the truck in turn sells it to a new purchaser who buys it 

"in good faith" (i.e., honestly, without an intent to defraud the original 

owner) and for "value", the original owner has no rights to demand the truck 

from the "new purchaser".  The rights of the original owner have been "cut off" 

by the sale of the truck to a "good faith purchaser for value".  The same 

result comes about if the first buyer obtained the truck by fraud or by 

misidentifying himself.  However, the original owner could obtain the truck 



back from the "new purchaser" if the first buyer stole the truck. 

 

The second part of this section deals with situations in which the owner 

voluntarily gives possession of goods to a "merchant" who normally deals in 

such goods and agrees to let such a merchant retain the goods.  A common 

example is bringing a watch to a jeweler for repair.  If the "merchant" sells 

the goods to an innocent buyer the owner cannot recover the goods from such an 

innocent buyer.  Once again the section follows the policy of assuring buyers 

that they are getting "good title" to the goods they buy in the marketplace. 

 

Part 5. Performance 

 

§ 2–501. Insurable interest in goods;  manner of identification of goods 

 

 A. The buyer obtains a special property and an insurable interest in 

goods by identification of existing goods as goods to which the contract refers 

even though the goods so identified are non-conforming and he has an option to 

return or reject them.  Such identification can be made at any time and in any 

manner explicitly agreed to by the parties.  In the absence of explicit 

agreement identification occurs: 

 

  1. When the contract is made if it is for the sale of goods already 

existing and identified; 

 

  2. If the contract is for the sale of future goods other than those 

described in paragraph (3), when goods are shipped, marked or otherwise 

designated by the seller as goods to which the contract refers; 

 

  3. When the crops are planted or otherwise become growing crops or 

the young are conceived if the contract is for the sale of unborn young 

to be born within 12 months after contracting or for the sale of crops to 

be harvested within 12 months or the next normal harvest season after 

contracting whichever is longer. 

 

 B. The seller retains an insurable interest in goods so long as title to 

or any security interest in the goods remains in him and where the 

identification is by the seller alone, he may, until default or insolvency or 

notification to the buyer that the identification is final, substitute other 

goods for those identified. 

 

 C. Nothing in this section impairs any insurable interest recognized 

under any statute or rule of law. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

501 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The present section deals with the manner of identifying goods 



to the contract so that an insurable interest in the buyer and the rights set 

forth in the next section will accrue.  Generally speaking, identification may 

be made in any manner "explicitly agreed to" by the parties.  The rules of 

paragraphs (1), (2) and (3) apply only in the absence of such "explicit 

agreement". 

 

2. In the ordinary case identification of particular existing goods as goods to 

which the contract refers is unambiguous and may occur in one of many ways.  It 

is possible, however, for the identification to be tentative or contingent.  In 

view of the limited effect given to identification by this article, the general 

policy is to resolve all doubts in favor of identification. 

 

3. The uncertainty concerning the effect of presumptions in paragraphs (1), (2) 

and (3) is reduced to a minimum under this section by requiring "explicit 

agreement" of the parties before the rules of these paragraphs are displaced—as 

they would be by a term giving the buyer power to select the goods.  An 

"explicit" agreement, however, need not necessarily be found in the terms used 

in the particular transaction.  Thus, where usage of the trade had previously 

been made explicit by reduction to a standard set of "rules and regulations" 

currently incorporated by reference into the contracts of the parties, a 

relevant provision of those "rules and regulations" is "explicit" within the 

meaning of this section. 

 

4. In view of the limited function of identification there is no requirement in 

this section that the goods be in deliverable state or that all of the seller's 

duties with respect to the processing of the goods be completed in order that 

identification occur.  For example, despite identification the risk of loss 

remains on the seller under the risk of loss provisions until completion of his 

duties as to the goods and all of his remedies remain dependent upon his not 

defaulting under the contract. 

 

5. Undivided shares in an identified fungible bulk, such as grain in an 

elevator or oil in a storage tank, can be sold.  The mere making of the 

contract with reference to an undivided share in an identified fungible bulk is 

enough under paragraph (1) to effect an identification if there is no explicit 

agreement otherwise.  The seller's duty, however, to segregate and deliver 

according to the contract is not affected by such an identification but is 

controlled by other provisions of this article. 

 

6. Identification of crops under paragraph (3) is made upon planting only if 

they are to be harvested within the year or within the next normal harvest 

season.  The phrase "next normal harvest season" fairly includes nursery stock 

raised for normally quick "harvest", but plainly excludes a "timber" crop to 

which the concept of a harvest "season" is inapplicable. 

 

Paragraph (3) is also applicable to a crop of wool or the young of animals to 

be born within twelve (12) months after contracting.  The product of a 

lumbering, mining or fishing operation, though seasonal, is not within the 

concept of "growing".  Identification under a contract for all or part of the 

output of such an operation can be effected early in the operation. 

 

 Cross References 

 

Point 1:  Section 2–502. 



 

Point 4:  Sections 2–509, 2–510 and 2–703. 

 

Point 5:  Sections 2–105, 2–308, 2–503 and 2–509. 

 

Point 6:  Sections 2–105(A), 2–107(A) and 2–402. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Future goods".  Section 2–105. 

 

"Goods".  Section 2–105. 

 

"Notification".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Sale".  Section 2–106. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–502. Buyer's right to goods on seller's insolvency 

 

 A. Subject to Subsection (B) and even though the goods have not been 

shipped a buyer, who has paid a part or all of the price of goods in which he 

has a special property under the provisions of the immediately preceding 

section, may on making and keeping good a tender of any unpaid portion of their 

price recover them from the Seller if the seller's insolvency occurs 10 days 

prior to or 10 days after the receipt of any installment on their price.  This 

remedy is not available if the buyer had actual knowledge of seller's 

insolvency prior to payment of the installment. 

 

 B. If the identification creating his special property has been made by 

the buyer he acquires the right to recover the goods only if they conform to 

the contract for sale. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section has been amended to increase the circumstances under 

which a buyer may recover such goods.  Under the Official Text of the Uniform 

Commercial Code the buyer may only exercise this right if the seller becomes 

insolvent within 10 days after the payment of buyer's installment.  To avoid 



the difficult factual issue of when a seller became insolvent, the Code 

provides that this remedy is available if the seller becomes insolvent either 

10 days before or after the payment of any, not just the first, installment.  

However, the buyer will not be able to employ this extraordinary remedy if his 

payment was made with actual knowledge of the seller's insolvency since he was 

aware of the risks he undertook. 

 

Commentary.  1. This section gives an additional right to the buyer as a result 

of identification of the goods to the contract in the manner provided in § 2–

501.  The buyer is given a right to the goods on the seller's insolvency 

occurring 10 days before or after he receives the installment on their price. 

 

2. The question of whether the buyer also acquires a security interest in 

identified goods and has rights to the goods when insolvency takes place after 

the 10-day period provided in this section depends upon compliance with the 

provisions of the Article on Secured Transactions (Article 9). 

 

3. Subsection (B) is included to preclude the possibility of unjust enrichment 

which exists if the buyer were permitted to recover goods even though they were 

greatly superior in quality or quantity to that called for by the contract for 

sale. 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 2:  Article 9. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Insolvent".  Section 1–201. 

 

"Right".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–503. Manner of seller's tender of delivery 

 

 A. Tender of delivery requires that the seller put and hold conforming 

goods at the buyer's disposition and give the buyer any notification reasonably 

necessary to enable him to take delivery.  The manner, time and place for 

tender are determined by the agreement and this article, and in particular: 

 

  1. Tender must be at a reasonable hour, and if it is of goods they 

must be kept available for the period reasonably necessary to enable the 

buyer to take possession;  but 



 

  2. Unless otherwise agreed the buyer must furnish facilities 

reasonably suited to the receipt of the goods. 

 

 B. Where the case is within the next section respecting shipment tender 

requires that the seller comply with its provisions. 

 

 C. Where the seller is required to deliver at a particular destination, 

tender requires that he comply with Subsection (A) and also in any appropriate 

case tender documents as described in Subsections (D) and (E) of this section. 

 

 D. Where goods are in the possession of a bailee and are to be delivered 

without being moved: 

 

  1. Tender requires that the seller either tender a negotiable 

document of title covering such goods or procure acknowledgment by the 

bailee of the buyer's right to possession of the goods;  but 

 

  2. Tender to the buyer of a non-negotiable document of title or of 

a written direction to the bailee to deliver is sufficient tender unless 

the buyer seasonably objects, and receipt by the bailee of notification 

of the buyer's rights fixes those rights as against the bailee and all 

third persons;  but risk of loss of the goods and of any failure by the 

bailee to honor the non-negotiable document of title or to obey the 

direction remains on the seller until the buyer has had a reasonable time 

to present the document or direction, and a refusal by the bailee to 

honor the document or to obey the direction defeats the tender. 

 

 E. Where the contract requires the seller to deliver documents 

 

  1. He must tender all such documents in correct form, except as 

provided in this article with respect to bills of lading in a set (§ 2–

323(B));  and 

 

  2. Tender through customary banking channels is sufficient and 

dishonor of a draft accompanying the documents constitutes non-acceptance 

or rejection. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

503 of the Uniform Commercial Code adopted by the states.  Article 7 of the 

Uniform Commercial Code has not been adopted by the Navajo Nation and the 

rights of a buyer in transactions involving documents of title which would be 

governed by such Article are governed by Navajo laws pursuant to 7 N.N.C. § 

204. 

 

Commentary.  1. The major general rules governing the manner of proper or due 

tender of delivery are gathered in this section.  The term "tender" is used in 

this article in two different senses.  In one sense it refers to "due tender" 



which contemplates an offer coupled with a present ability to fulfill all the 

conditions resting on the tendering party and must be followed by actual 

performance if the other party shows himself ready to proceed.  Unless the 

context unmistakably indicates otherwise this is the meaning of "tender" in 

this article and the occasional addition of the word "due" is only for clarity 

and emphasis.  At other times it is used to refer to an offer of goods or 

documents under a contract as if in fulfillment of its conditions even though 

there is a defect when measured against the contract obligation.  Used in 

either sense, however, "tender" connotes such performance by the tendering 

party as puts the other party in default if he fails to proceed in some manner. 

 

2. The seller's general duty to tender and deliver is laid down in § 2–301 and 

more particularly in § 2–507.  The seller's right to a receipt if he demands 

one and receipts are customary is governed by § 1–205.  Subsection (A) of the 

present section proceeds to set forth two primary requirements of tender:  

first, that the seller "put and hold conforming goods at the buyer's 

disposition", and second, that he "give the buyer any notice reasonably 

necessary to enable him to take delivery." 

 

In cases in which payment is due and demanded upon delivery the "buyer's 

disposition" is qualified by the seller's right to retain control of the goods 

until payment by the provision of this article on delivery on condition.  

However, where the seller is demanding payment on delivery he must first allow 

the buyer to inspect the goods in order to avoid impairing his tender unless 

the contract for sale is on C.I.F., C.O.D., cash against documents or similar 

terms negating the privilege of inspection before payment. 

 

In the case of contracts involving documents the seller can "put and hold 

conforming goods at the buyer's disposition" under Subsection (A) by tendering 

documents which give the buyer complete control of the goods under the 

provisions of Article 7 of the Uniform Commercial Code on due negotiation.  

Article 7 of the Uniform Commercial Code has not been adopted by the Navajo 

Nation, but the rights of buyers which would be governed under such Article 7 

will be governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

3. Under Subsection (A)(1) usage of the trade and the circumstances of the 

particular case determine what is a reasonable hour for tender and what 

constitutes a reasonable period of holding the goods available. 

 

4. The buyer must furnish reasonable facilities for the receipt of the goods 

tendered by the seller under Subsection (A)(2).  This obligation of the buyer 

is no part of the seller's tender. 

 

5. For the purposes of Subsections (B) and (C), there is omitted from this 

article the rule that a term requiring the seller to pay the freight or cost of 

transportation to the buyer is equivalent to an agreement by the seller to 

deliver to the buyer or at an agreed destination.  This omission is with the 

specific intention of negating the rule, for under this article the "shipment" 

contract is regarded as the normal one and the "destination" contract as the 

variant type.  The seller is not obligated to deliver at a named destination 

and bear the concurrent risk of loss until arrival, unless he has specifically 

agreed so to deliver or the commercial understanding of the terms used by the 

parties contemplates such delivery. 

 



6. Subsection (D)(2) adopts the rule that between the buyer and the seller the 

risk of loss remains on the seller during a period reasonable for securing 

acknowledgment of the transfer from the bailee, while as against an other 

parties the buyer's rights are fixed as of the time the bailee receives notice 

of the transfer. 

 

7. Under Subsection (E) documents are never "required" except where there is an 

express contract term or it is plainly implicit in the peculiar circumstances 

of the case or in a usage of trade.  Documents may, of course, be "authorized" 

although not required, but such cases are not within the scope of this 

Subsection.  When documents are required, there are three main requirements of 

this Subsection:  (1) "All":  each required document is essential to a proper 

tender;  (2) "Such":  the documents must be the ones actually required by the 

contract in terms of source and substance;  (3) "Correct form":  all documents 

must be in correct form. 

 

When a prescribed document cannot be procured, a question of fact arises under 

the provision of this article on substituted performance as to whether the 

agreed manner of delivery is actually commercially impracticable and whether 

the substitute is commercially reasonable. 

 

 Cross References 

 

Point 2:  Sections 1–205, 2–301, 2–310, 2–507 and 2–513. 

 

Point 5:  Sections 2–308, 2–3 10 and 2–509. 

 

Point 7:  Section 2–614(A). 

 

Specific matters involving tender are covered in many additional sections of 

this article.  See §§ 1–205, 2–301, 2–306 to 2–319, 2–321(C), 2–504, 2–507(B), 

2–511(A), 2–513, 2–612 and 2–614. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 1–106. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Dishonor".  Section 3–508. 

 

"Document of title".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Goods".  Section 2–105. 



 

"Notification".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Receipt of goods".  Section 2–103. 

 

"Rights".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the seller's basic obligation under the Code to "tender" 

delivery of conforming goods (§ 2–301). "Tender" is defined specifically in 

Comment 1, but generally means the offer of goods to the buyer with the ability 

to deliver them upon the buyer's request.  The seller must have the goods ready 

to deliver to the buyer and must give the buyer proper notice of such 

readiness.  The tender must be done at a reasonable time and the buyer must 

furnish facilities appropriate to receive the goods.  Finally, where the 

transaction is based on documents (such as bills of lading which stand in for 

the actual goods themselves) the seller must deliver the proper document in 

"correct" form.  Because such documents are considered to be the "goods" for 

legal purposes, they must be completed in precisely the correct manner. 

 

§ 2–504. Shipment by seller 

 

 A. Where the seller is required or authorized to send the goods to the 

buyer and the contract does not require him to deliver them at a particular 

destination, then unless otherwise agreed he must: 

 

  1. Put the goods in the possession of such a carrier and make such 

a contract for their transportation as may be reasonable having regard to 

the nature of the goods and other circumstances of the case;  and 

 

  2. Obtain and promptly deliver or tender in due form any document 

necessary to enable the buyer to obtain possession of the goods or 

otherwise required by the agreement or by usage of trade;  and 

 

  3. Promptly notify the buyer of the shipment. 

 

 B. Failure to notify the buyer under paragraph (3) or to make a proper 

contract under paragraph (1) is a ground for rejection only if material delay 

or loss ensues. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 2–

504 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The section is limited to "shipment" contracts as contrasted 

with "destination" contracts or contracts for delivery at the place where the 

goods are located.  The general principles embodied in this section cover the 

special cases of F.O.B. point of shipment contracts and C.I.F. and C. & F. 

contracts.  Under the preceding section on manner of tender of delivery, due 

tender by the seller requires that he comply with the requirements of this 

section in appropriate cases. 

 

2. The contract to be made with the carrier under paragraph (1) must conform to 

all express terms of the agreement, subject to any substitution necessary 

because of failure of agreed facilities as provided in the later provision on 

substituted performance.  However, under the policies of this article on good 

faith and commercial standards and on buyer's rights on improper delivery, the 

requirements of explicit provisions must be read in terms of their commercial 

and not their literal meaning.  This policy is made express with respect to 

bills of lading in a set in the provision of this article on form of bills of 

lading required in overseas shipment. 

 

3. In the absence of agreement, the provision of this article on options and 

cooperation respecting performance gives the seller the choice of any 

reasonable carrier, routing and other arrangements.  Whether or not the 

shipment is at the buyer's expense the seller must see to any arrangements, 

reasonable in the circumstances, such as refrigeration, watering of livestock, 

protection against cold, the sending along of any necessary help, selection of 

specialized cars and the like for paragraph (1) is intended to cover all 

necessary arrangements whether made by contract with the carrier or otherwise.  

There is, however, a proper relaxation of such requirements if the buyer is 

himself in a position to make the appropriate arrangements and the seller gives 

him reasonable notice of the need to do so.  It is an improper contract under 

paragraph (1) for the seller to agree with the carrier to a limited valuation 

below the true value and thus cut off the buyer's opportunity to recover from 

the carrier in the event of loss, when the risk of shipment is placed on the 

buyer by his contract with the seller. 

 

4. Both the language of paragraph (2) and the nature of the situation it 

concerns indicate that the requirement that the seller must obtain and deliver 

promptly to the buyer in due form any document necessary to enable him to 

obtain possession of the goods is intended to cumulate with the other duties of 

the seller such as those covered in paragraph (1). In this connection, in the 

case of pool car shipments, a delivery order furnished by the seller on the 

pool car consignee, or on the carrier for delivery out of a larger quantity, 

satisfies the requirements of paragraph (2) unless the contract requires some 

other form of document. 

 

5. This article makes it the seller's duty to notify the buyer of shipment in 

all cases.  The consequences of his failure to do so, however, are limited in 

that the buyer may reject on this ground only where material delay or loss 

ensues. 

 

A standard and acceptable manner of notification in open credit shipments is 



the sending of an invoice and in the case of documentary contracts is the 

prompt forwarding of the documents as under paragraph (2) of this section.  It 

is also usual to send on a straight bill of lading but this is not necessary to 

the required notification.  However, should such a document prove necessary or 

convenient to the buyer, as in the case of loss and claim against the carrier, 

good faith would require the seller to send it on request. 

 

Frequently the agreement expressly requires prompt notification as by wire or 

cable.  Such a term may be of the essence and the final clause of paragraph (3) 

does not prevent the parties from making this a particular ground for 

rejection.  To have this vital and irreparable effect upon the seller's duties, 

such a term should be part of the "dickered" terms written in any "form", or 

should otherwise be called seasonably and sharply to the seller's attention. 

 

6. Generally, under the final sentence of the section, rejection by the buyer 

is justified only when the seller's dereliction as to any of the requirements 

of this section in fact is followed by material delay or damage.  It rests on 

the seller, so far as concerns matters not within the peculiar knowledge of the 

buyer, to establish that his error has not been followed by events which 

justify rejection. 

 

 Cross References 

 

Point 1:  Sections 2–319, 2–320 and 2–503(B). 

 

Point 2:  Sections 1–203, 2–323(B), 2–601 and 2–614(A). 

 

Point 3:  Section 2–311(B). 

 

Point 5:  Section 1–203. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Send".  Section 1–201. 

 

"Usage of trade".  Section 1–205. 

 

§ 2–505. Sellers shipment under reservation 

 

 A. Where the seller has identified goods to the contract by or before 



shipment: 

 

  1. His procurement of a negotiable bill of lading to his own order 

or otherwise reserves in him a security interest in the goods.  His 

procurement of the bill to the order of a financing agency or of the 

buyer indicates in addition only the sellers expectation of transferring 

that interest to the person named. 

 

  2. A non-negotiable bill of lading to himself or his nominee 

reserves possession of the goods as security but except in a case of 

conditional delivery (§ 2–507(B)) a non-negotiable bill of lading naming 

the buyer as consignee reserves no security interest even though the 

seller retains possession of the bill of lading. 

 

 B. When shipment by the seller with reservation of a security interest is 

in violation of the contract for sale it constitutes an improper contract for 

transportation within the preceding section but impairs neither the rights 

given to the buyer by shipment and identification of the goods to the contract 

nor the seller's powers as a holder of a negotiable document. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

505 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Article 7 of the Uniform Commercial Code and the rights of 

parties which would be governed under that Article are governed by Navajo law 

pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. The security interest reserved to the seller under Subsection 

(A) is restricted to securing payment or performance by the buyer and the 

seller is strictly limited in his disposition and control of the goods as 

against the buyer and third parties.  Under this article, the provision as to 

the passing of interest expressly applies "despite any reservation of security 

title" and also provides that the "rights, obligations and remedies" of the 

parties are not altered by the incidence of title generally.  The security 

interest, therefore, must be regarded as a means given to the seller to enforce 

his rights against the buyer which is unaffected by and in turn does not effect 

the location of tide generally.  The rules set forth in Subsection (A) are not 

to be altered by any apparent "contrary intent" of the parties as to passing of 

title, since the rights and remedies of the parties to the contract of sale, as 

defined in this article, rest on the contract and its performance or breach and 

not on stereotyped presumptions as to the location of title. 

 

This article does not attempt to regulate local procedure in regard to the 

effective maintenance of the seller's security interest when the action is in 

replevin by the buyer against the carrier. 

 

2. Every shipment of identified goods under a negotiable bill of lading 

reserves a security interest in the seller under Subsection (A)(1).  It is 

frequently convenient for the seller to make the bill of lading to the order of 



a nominee such as his agency at destination, the financing agency to which he 

expects to negotiate the document, or the bank issuing a credit to him.  In 

many instances, also, the buyer is made the order party.  This article does not 

deal directly with the question as to whether a bill of lading made out by the 

seller to the order of a nominee gives the carrier notice of any rights which 

the nominee may have so as to limit its freedom or obligation to honor the bill 

of lading in the hands of the seller as the original shipper if the expected 

negotiation fails.  This circumstance is dealt with in the Article on Documents 

of Title (Article 7).  The Navajo Nation has not adopted Article 7 of the 

Uniform Commercial Code and rights which would be governed under Article 7 are 

governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

3. A non-negotiable bill of lading taken to a party other than the buyer under 

Subsection (A)(2) reserves possession of the goods as security in the seller 

but if he seeks to withhold the goods improperly the buyer can tender payment 

and recover them. 

 

4. In the case of a shipment by non-negotiable bill of lading taken to a buyer, 

the seller, under Subsection (A) retains no security interest or possession as 

against the buyer and by the shipment he de facto loses control as against the 

carrier except where he rightfully and effectively stops delivery in transit.  

In cases in which the contract gives the seller the right to payment against 

delivery, the seller, by making an immediate demand for payment, can show that 

his delivery is conditional, but this does not prevent the buyer's power to 

transfer full title to a sub-buyer in ordinary course or other purchaser under 

§ 2–403. 

 

5. Under Subsection (B) an improper reservation by the seller which would 

constitute a breach in no way impairs such of the buyer's rights as result from 

identification of the goods.  The security title reserved by the seller under 

Subsection (A) does not protect his holding of the document or the goods for 

the purpose of exacting more than is due him under the contract. 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 3:  Sections 2–501(B) and 2–504. 

 

Point 4:  Sections 2–403, 2–507(B) and 2–705. 

 

Point 5:  Sections 2–310, 2–319(D), 2–320(D), 2–501 and 2–502. 

 

 Definitional Cross References 

 

"Bill of lading".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Consignee".  Section 7–102. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 



 

"Delivery".  Section 1–201. 

 

"Financing agency".  Section 2–104. 

 

"Goods".  Section 2–105. 

 

"Holder".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–506. Rights of financing agency 

 

 A. A financing agency by paying or purchasing for value a draft which 

relates to a shipment of goods acquires to the extent of the payment or 

purchase and in addition to its own rights under the draft and any document of 

tide securing it any rights of the shipper in the goods including the right to 

stop delivery and the shipper's right to have the draft honored by the buyer. 

 

 B. The right to reimbursement of a financing agency which has in good 

faith honored or purchased the draft under commitment to or authority from the 

buyer is not impaired by subsequent discovery of defects with reference to any 

relevant document which was apparently regular on its face. 

 

 History 

 

CJA–1–86 January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

506 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Articles 4, 5 and 7 of the Uniform Commercial Code.  The rights 

of parties which would be governed under those Articles are governed by Navajo 

law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. "Financing agency" is broadly defined in this article to cover 

every normal instance in which a party aids or intervenes in the financing of a 

sales transaction.  The term as used in Subsection (A) is not in any sense 

intended as a limitation and covers any other appropriate situation which may 

arise outside the scope of the definition. 

 

2. "Paying" as used in Subsection (A) is typified by the letter of credit, or 

"authority to pay" situation in which a banker, by arrangement with the buyer 

or other consignee, pays on his behalf a draft for the price of the goods.  It 

is immaterial whether the draft is formally drawn on the party paying or his 

principal, whether it is a sight draft paid in cash or a time draft "paid" in 

the first instance by acceptance or whether the payment is viewed as absolute 

or conditional.  All of these cases constitute "payment" under this Subsection.  

Similarly, "purchasing for value" is used to indicate the whole area of 



financing by the seller's banker and the principle of Subsection (A) is 

applicable without any niceties of distinction between "purchase", "discount", 

"advance against collection" or the like.  But it is important to notice that 

the only right to have the draft honored that is acquired is that against the 

buyer, if any right against any one else is claimed it will have to be under 

some separate obligation of that other person.  A letter of credit does not 

necessarily protect purchasers of drafts.  The Navajo Nation has not adopted 

Articles 4 and 5 and the rights of the parties which would be governed under 

those Articles are governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

3. Subsection (A) is made applicable to payments or advances against a draft 

which "relates to" a shipment of goods and this has been chosen as a term of 

maximum breadth.  In particular the term is intended to cover the case of a 

draft against an invoice or against a delivery order.  Further, it is 

unnecessary that there be an explicit assignment of the invoice attached to the 

draft to bring the transaction within the reason of this Subsection. 

 

4. After shipment, "the rights of the shipper in the goods" are merely security 

rights and are subject to the buyer's right to force delivery upon tender of 

the price.  The rights acquired by the financing agency are similarly limited 

and, moreover, if the agency fails to procure any outstanding negotiable 

document of title, it may find its exercise of these rights hampered or even 

defeated by the seller's disposition of the document to a third party.  This 

section does not attempt to create any new rights in the financing agency 

against the carrier which would force the latter to honor a stop order from the 

agency, a stranger to the shipment, or any new rights against a holder to whom 

a document of tide has been duly negotiated under Article 7.  Article 7 of the 

Uniform Commercial Code has not been adopted by the Navajo Nation and the 

rights of parties which would be governed under Article 7 are governed by the 

Navajo law pursuant to 7 N.N.C. § 204. 

 

 Cross References 

 

Point 1:  Section 2–104(B). 

 

Point 4:  Sections 2–501 and 2–502(A). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Document of title".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Financing agency".  Section 2–104. 

 

"Good faith".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Honor".  Section 1–201. 

 

"Purchase".  Section 1–201. 



 

"Rights".  Section 1–201. 

 

"Value".  Section 1–201. 

 

§ 2–507. Effect of seller's tender:  delivery on condition 

 

 A. Tender of delivery is a condition to the buyer's duty to accept the 

goods and, unless otherwise agreed, to his duty to pay for them.  Tender 

entitles the seller to acceptance of the goods and to payment according to the 

contract. 

 

 B. Where payment is due and demanded on the delivery to the buyer of 

goods or documents of title, his right as against the seller to retain or 

dispose of them is conditional upon his making the payment due. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

507 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Articles 4 and 5 of the Uniform Commercial Code and the rights 

of parties which would be governed under those Articles are governed by Navajo 

law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. Under this article the same rules in these matters are applied 

to present sales and to contracts for sale.  But the provisions of this 

Subsection must be read within the framework of the other sections of this 

article which bear upon the question of delivery and payment. 

 

2. The "unless otherwise agreed" provision of Subsection (A) is directed 

primarily to cases in which payment in advance has been promised or a letter of 

credit term has been included.  Payment "according to the contract" 

contemplates immediate payment, payment at the end of an agreed credit term, 

payment by a time acceptance or the like.  Under the Code, "contract" means the 

total obligation in law which results from the parties' agreement including the 

effect of this article.  In this context, therefore, there must be considered 

the effect in law of such provisions as those on means and manner of payment 

and on failure of agreed means and manner of payment. 

 

3. Subsection (B) deals with the effect of a conditional delivery by the seller 

and in such a situation makes the buyer's "right as against the seller" 

conditional upon payment.  These words are used as words of limitation to 

conform with the policy set forth in the bona fide purchase sections of this 

article.  Should the seller after making such a conditional delivery fail to 

follow up his rights, the condition is waived.  The provision of this article 

for a 10-day limit within which the seller may reclaim goods delivered on 

credit to an insolvent buyer is also applicable here. 

 

 Cross References 

 



Point 1:  Sections 2–310, 2–503, 2–511, 2–601 and 2–711 to 2–713. 

 

Point 2:  Sections 1–201, 2–511 and 2–614. 

 

Point 3:  Sections 2–401, 2–403, and 2–702(A)(2). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Document of tide".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–508. Cure by seller of improper tender of delivery;  replacement 

 

 A. Where any tender of delivery by the seller is rejected because 

non-conforming and the time for performance has not yet expired, the seller may 

seasonably notify the buyer of his intention to cure and may then within the 

contract time make a conforming delivery. 

 

 B. Where the buyer rejects a non-conforming tender which the seller had 

reasonable grounds to believe would be acceptable with or without money 

allowance the seller may if he seasonably notifies the buyer have a further 

reasonable time to substitute a conforming tender. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

508 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) permits a seller who has made a non-conforming 

tender in any case to make a conforming delivery within the contract time upon 

seasonable notification to the buyer.  It applies even where the seller his 

taken back the non-conforming goods and refunded the purchase price.  He may 

still make a good tender within the contract period.  The closer, however, it 

is to the contract date, the greater is the necessity for extreme promptness on 

the seller's part in notifying of his intention to cure, if such notification 

is to be "seasonable" under this Subsection. 

 

The rule of this Subsection, moreover, is qualified by its underlying reasons.  

Thus if, after contracting for June delivery, a buyer later makes known to the 



seller his need for shipment early in the month and the seller ships 

accordingly, the "contract time" has been cut down by the supervening 

modification and the time for cure offender must be referred to this modified 

time term. 

 

2. Subsection (B) seeks to avoid injustice to the seller by reason of a 

surprise rejection by the buyer.  However, the seller is not protected unless 

he had "reasonable grounds to believe" that the tender would be acceptable.  

Such reasonable grounds can lie in prior course of dealing, course of 

performance or usage of trade as well as in the particular circumstances 

surrounding the making of the contract.  The seller is charged with commercial 

knowledge of any factors in a particular sales situation which require him to 

comply strictly with his obligations under the contract as, for example, 

strict;  conformity of documents in an overseas shipment or the sale of 

precision parts or chemicals for use in manufacture.  Further, if the buyer 

gives notice either implicitly, as by a prior course of dealing involving 

rigorous inspections, or expressly, as by the deliberate inclusion of a "no 

replacement" clause in the contract, the seller is to be held to rigid 

compliance.  If the clause appears in a "form" contract evidence that it is out 

of line with trade usage or the prior course of dealing and was not called to 

the seller's attention maybe sufficient to show that the seller had reasonable 

grounds to believe that the tender would be acceptable. 

 

3. The words "a further reasonable time to substitute a conforming tender" are 

intended as words of limitation to protect the buyer.  What is a "reasonable 

time" depends upon the attending circumstances.  Compare § 2–511 on the 

comparable case of a seller's surprise demand for legal tender. 

 

4. Existing trade usages permitting variations without rejection but with price 

allowance enter into the agreement itself as contractual limitations of remedy 

and are not covered by this section. 

 

 Cross References 

 

Point 2:  Section 2–302. 

 

Point 3:  Section 2–511. 

 

Point 4:  Sections 1–205 an 2–721. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Money".  Section 1–201. 

 

"Notifies".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 



"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–509. Risk of loss in the absence of breach 

 

 A. Where the contract requires or authorizes the seller to ship the goods 

by carrier: 

 

  1. If it does not require him to deliver them at a particular 

destination, the risk of loss passes to the buyer when the goods are duly 

delivered to the carrier even though the shipment is under reservation (§ 

2–505);  but 

 

  2. If it does require him to deliver them at a particular 

destination and the goods are there duly tendered while in the possession 

of the carrier, the risk of loss passes to the buyer when the goods are 

there duly so tendered as to enable the buyer to take delivery. 

 

 B. Where the goods are held by a bailee to be delivered without being 

moved, the risk of loss passes to the buyer: 

 

  1. On his receipt of a negotiable document of title covering the 

goods;  or 

 

  2. On acknowledgment by the bailee of the buyer's right to 

possession of the goods;  or 

 

  3. After his receipt of a non-negotiable document of title or other 

written direction to deliver, as provided in § 2–503(D)(2). 

 

 C. In any case not within Subsection (A) or (B), the risk of loss passes 

to the buyer on his receipt of the goods if the seller is a merchant;  

otherwise the risk passes to the buyer on tender of delivery. 

 

 D. The provisions of this section are subject to contrary agreement of 

the parties and to the provisions of this article on sale on approval (§ 2–327) 

and on effect of breach on risk of loss (§ 2–510). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

509 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  The underlying theory of these sections on risk of loss is the 

adoption of the contractual approach rather than an arbitrary shifting of the 

risk with the "property" in the goods.  The scope of the present section, 

therefore, is limited strictly to those cases where there has been no breach by 

the seller.  Where for any reason his delivery or tender fails to conform to 

the contract, the present section does not apply and the situation is governed 



by the provisions on effect of breach on risk of loss. 

 

2. The provisions of Subsection (A) apply where the contract "requires or 

authorizes" shipment of the goods.  This language is intended to be construed 

parallel to comparable language in the section on shipment by seller.  In order 

that the goods be "duly delivered to the carrier" under paragraph (1), a 

contract must be entered into with the carrier which will satisfy the 

requirements of the section on shipment by the seller and the delivery must be 

made under circumstances which will enable the seller to take any further steps 

necessary to a due tender.  The underlying reason of this Subsection does not 

require that the shipment be made after contracting, but where, for example, 

the seller buys the goods afloat and later diverts the shipment to the buyer, 

he must identify the goods to the contract before the risk of loss can pass.  

To transfer the risk is enough that a proper shipment and a proper 

identification come to apply to the same goods although, aside from special 

agreement, the risk will not pass retroactively to the time of shipment in such 

a case. 

 

3. Whether the contract involves delivery at the seller's place of business or 

at the situs of the goods, a merchant seller cannot transfer risk of loss and 

it remains upon him until actual receipt by the buyer, even though full payment 

has been made and the buyer has been notified that the goods are at his 

disposal.  Protection is afforded him, in the event of breach by the buyer, 

under the next section. 

 

The underlying theory of this rule is that a merchant who is to make physical 

delivery at his own place continues meanwhile to control the goods and can be 

expected to insure his interest in them.  The buyer, on the other hand, has no 

control of the goods and it is extremely unlikely that he will carry insurance 

on goods not yet in his possession. 

 

4. Where the agreement provides for delivery of the goods as between the buyer 

and seller without removal from the physical possession of a bailee, the 

provisions on manner of tender of delivery apply on the point of transfer of 

risk.  Due delivery of a negotiable document of title covering the goods or 

acknowledgment by the bailee that he holds for the buyer completes the 

"delivery" and passes the risk. 

 

5. The provisions of this section are made subject by Subsection (D) to the 

"contrary agreement" of the parties.  This language is intended as the 

equivalent of the phrase "unless otherwise agreed" used more frequently 

throughout this Code. "Contrary" is in no way used as a word of limitation and 

the buyer and seller are left free to readjust their rights and risks as 

declared by this section in any manner agreeable to them.  Contrary agreement 

can also be found in the circumstances of the case, a trade usage or practice, 

or a course of dealing or performance. 

 

 Cross References 

 

Point 1:  Section 2–510(A), 

 

Point 2:  Sections 2–503 and 2–504. 

 

Point 3:  Sections 2–104, 2–503 and 2–510. 



 

Point 4:  Section 2–503(D). 

 

Point 5:  Section 1–201. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Document of title".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Party".  Section 1–201. 

 

"Receipt of goods".  Section 2–103. 

 

"Sale on approval".  Section 2–326. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section governs when the risk of loss or damage to the goods shifts from 

the seller to the buyer.  This section is a "gap filler" which applies only 

when parties themselves do not determine in their agreement when the risk of 

loss will pass.  The section sets up four categories:  contracts where goods 

are shipped;  contracts where the goods are delivered without being moved;  

consignment contracts and all other types of contracts. 

 

A. Where the contract either authorizes or requires shipment by a third party 

(i.e., not in the seller's own trucks) the time when the risk of loss will 

shift from the seller to the buyer depends on whether the transportation 

obligations require only delivery to a carrier ("shipment contract") or 

delivery to a particular location ("delivery contract").  The parties may also 

choose to use the rules set out in the standard mercantile terms defined in §§ 

2–319 to 2–324.  In a shipment contract the risk of loss shifts to the buyer 

upon the delivery of the goods to the carrier.  In a delivery contract the risk 

of loss shifts to the buyer upon the proper "tender" to the buyer at the 

required destination (see § 2–503 regarding proper "tender"). 

 

B. If the goods are delivered without movement the risk of loss shifts to the 

buyer upon receipt by the buyer of the proper documents. 

 

C. If the goods are on consignment, the risk of loss is governed by § 2–327. 

 



D. And in all other cases the shift of the risk of loss will depend on the 

status of the buyer.  If the buyer is a nonmerchant the risk of loss shifts 

when he takes possession of the goods.  If the buyer is a merchant the risk of 

loss shifts when the seller tenders delivery (see § 2–503). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

§ 2–510. Effect of breach on risk of loss 

 

 A. Where a tender or delivery of goods so fails to conform to the 

contract as to give a right of rejection the risk of their loss remains on the 

seller until cure or acceptance. 

 

 B. Where the buyer rightfully revokes acceptance he may to the extent of 

any deficiency in his effective insurance coverage treat the risk of loss as 

having rested on the seller from the beginning. 

 

 C. Where the buyer as to conforming goods already identified to the 

contract for sale repudiates or is otherwise in breach before risk of their 

loss has passed to him, the seller may to the extent of any deficiency in his 

effective insurance coverage treat the risk of loss as resting on the buyer for 

a commercially reasonable time. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

510 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under Subsection (A) the seller by his individual action cannot 

shift the risk of loss to the buyer unless his action conforms with all the 

conditions resting on him under the contract. 

 

2. The "cure" of defective tenders contemplated by Subsection (A) applies only 

to those situations in which the seller makes changes in goods already 

tendered, such as repair, partial substitution, sorting out from an improper 

mixture and the like since "cure" by repossession and new tender has on effect 

on the risk of loss of the goods originally tendered.  The seller's privilege 

of cure does not shift the risk, however, until the cure is completed. 

 

Where defective documents are involved a cure of the defect by the seller or a 

waiver of the defects by the buyer will operate to shift the risk under this 

section.  However, if the goods have been destroyed prior to the cure or the 

buyer is unaware of their destruction at the time he waives the defect in the 

documents, the risk of the loss must still be borne by the seller, for the risk 

shifts only at the time of cure, waiver of documentary defects or acceptance of 

the goods. 

 

3. In cases where there has been a breach of the contract, if the one in 



control of the goods is the aggrieved party, whatever loss or damage may prove 

to be uncovered by his insurance falls upon the contract breaker under 

Subsections (B) and (C) rather than upon him.  The word "effective" as applied 

to insurance coverage in those Subsections is used to meet the case of 

supervening insolvency of the insurer.  The "deficiency" referred to in the 

text means such deficiency in the insurance coverage as exists without 

subrogation.  This section merely distributes the risk of loss as stated and is 

not intended to be disturbed by any subrogation of an insurer. 

 

 Cross References 

 

Section 2–509. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

§ 2–511. Tender of payment by buyer;  payment by check 

 

 A. Unless otherwise agreed tender of payment is a condition to the 

seller's duty to tender and complete any delivery. 

 

 B. Tender of payment is sufficient when made by any means or in any 

manner current in the ordinary course of business unless the seller demands 

payment in legal tender and gives any extension of time reasonably necessary to 

procure it. 

 

 C. Subject to the provisions of the Code on the effect of an instrument 

on an obligation (§ 3–802), payment by check is conditional and is defeated as 

between the parties by dishonor of the check on due presentment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

511 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The requirement of payment against delivery in Subsection (A) 

is applicable to non-commercial sales generally and to ordinary sales at retail 

although it has no application to the great body of commercial contracts which 

carry credit terms.  Subsection (A) applies also to documentary contracts in 

general and to contracts which look to shipment by the seller but contain no 

term on time and manner of payment, in which situations the payment may, in 



proper case, be demanded against delivery of appropriate documents. 

 

In the case of specific transactions such as C.O.D. sales or agreement 

providing for payment against documents, the provisions of this Subsection must 

be considered in conjunction with the special sections of the article dealing 

with such terms.  The provision that tender of payment is a condition to the 

seller's duty to tender and complete "any delivery" integrates this section 

with the language and policy of the section on delivery in several lots which 

call for separate payment.  Finally, attention should be directed to the 

provision on right to adequate assurance of performance which recognizes, even 

before the time for tender, an obligation on the buyer not to impair the 

seller's expectation of receiving payment in due course. 

 

2. Unless there is agreement otherwise the concurrence of the conditions as to 

tender of payment and tender of delivery requires their performance at a single 

place or time.  This article determines that place and time by determining in 

various other sections the place and time for tender of delivery under various 

circumstances and in particular types of transactions.  The sections dealing 

with time and place of delivery together with the section on right to 

inspection of goods answer the subsidiary question as to when payment may be 

demanded before inspection by the buyer. 

 

3. The essence of the principle involved in Subsection (B) is avoidance of 

commercial surprise at the time of performance.  The section on substituted 

performance covers the peculiar case in which legal tender is not available to 

the commercial community. 

 

4. Subsection (C) is concerned with the rights and obligations as between the 

parties to a sales transaction when payment is made by check.  This article 

recognizes that the taking of a seemingly solvent party's check is commercially 

normal and proper and, if due diligence is exercised in collection, is not to 

be penalized in any way.  The conditional character of the payment under this 

section refers only to the effect of the transaction "as between the parties" 

thereto and does not purport to cut into the law of "absolute" and 

"conditional" payment as applied to such other problems as the discharge of 

sureties or the responsibilities of a drawee bank which is at the same time an 

agent for collection. 

 

The phrase "by check" includes not only the buyer's own but any check which 

does not effect a discharge under Article 3 (§ 3–802).  Similarly the reason of 

this Subsection should apply and the same result should be reached where the 

buyer "pays" by sight draft on a commercial firm which is financing him. 

 

5. Under Subsection (C) payment by check is defeated if it is not honored upon 

due presentment.  This corresponds to the provisions of Article on Commercial 

Paper (§ 3–802).  But if the seller procures certification of the check instead 

of cashing it, the buyer is discharged (§ 3–411). 

 

6. Where the instrument offered by the buyer is not a payment but a credit 

instrument such as a note or a check post-dated by even one (1) day, the 

seller's acceptance of the instrument insofar as third parties are concerned, 

amounts to a delivery on credit and his remedies are set forth in the section 

on buyer's insolvency.  As between the buyer and the seller, however, the 

matter turns on the present Subsection and the section on conditional delivery 



and subsequent dishonor of the instrument gives the seller rights on it as well 

as for breach of the contract for sale. 

 

 Cross References 

 

Point 1:  Sections 2–307, 2–310, 2–320, 2–325, 2–503, 2–513 and 2–609. 

 

Point 2:  Sections 2–307, 2–310, 2–319, 2–322, 2–503, 2–504 and 2–513. 

 

Point 3:  Section 2–614. 

 

Point 5:  Article 3, esp. §§ 3–802 and 3–411. 

 

Point 6:  Sections 2–507, 2–702, and Article 3. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Check".  Section 3–104, 

 

"Dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–512. Payment by buyer before inspection 

 

 A. Where the contract requires payment before inspection non-conformity 

of the goods does not excuse the buyer from so making payment unless: 

 

  1. The non-conformity appears without inspection;  or 

 

  2. Despite tender of the required documents the circumstances would 

justify injunction against honor under the provisions of the Code. 

 

 B. Payment pursuant to Subsection (A) does not constitute an acceptance 

of goods or impair the buyers right to inspect or any of his remedies. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

512 of the Uniform Commercial Code adopted by the states.  The reference in 

Subsection (B) has been revised to reflect that the Navajo Nation has not 

adopted Article 5 of the Uniform Commercial Code and that the rights of parties 

which would be governed under that Article are governed by Navajo law pursuant 

to 7 N.N.C. § 204. 



 

Commentary.  1. Subsection (A) of the present section recognizes that the 

essence of a contract providing for payment before inspection is the intention 

of the parties to shift to the buyer the risks which would usually rest upon 

the seller.  The basic nature of the transaction is thus preserved and the 

buyer is in most cases required to pay first and litigate as to any defects 

later. 

 

2. "Inspection" under this section is an inspection in a manner reasonable for 

detecting defects in goods whose surface appearance is satisfactory. 

 

3. Paragraph (1) of this Subsection states an exception to the general rule 

based on common sense and normal commercial practice.  The apparent 

non-conformity referred to is one which is evident in the mere process of 

taking delivery. 

 

4. Paragraph (2) is concerned with contracts for payment against documents and 

incorporates the general clarification and modification of the case law 

contained in the section on excuse of a financing agency.  The Navajo Nation 

has not adopted Article 5 of the Uniform Commercial Code and the rights of 

parties which would be governed under that Article are governed by Navajo law 

pursuant to 7 N.N.C. § 204. 

 

5. Subsection (B) makes explicit the general policy that the payment required 

before the inspection in no way impairs the buyer's remedies or rights in the 

event of a default by the seller.  The remedies preserved to the buyer are all 

of his remedies, which include as a matter of reason the remedy for total 

non-delivery after payment in advance. 

 

The provision of performance or acceptance under reservation of rights does not 

apply to the situations contemplated here in which payment is made in due 

course under the contract and the buyer need not pay "under protest" or the 

like in order to preserve his rights as to defects discovered upon inspection. 

 

6. This section applies to cases in which the contract requires payment before 

inspection either by the express agreement of the parties or by reason of the 

effect in law of that contract.  The present section must therefore be 

considered in conjunction with the provision on right to inspection of goods 

which sets forth the instances in which the buyer is not entitled to inspection 

before payment. 

 

 Cross References 

 

Point 5:  Section 1–207. 

 

Point 6:  Section 2–513(C). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 



 

"Financing agency".  Section 2–104. 

 

"Goods".  Section 2–105. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 2–513. Buyer's right to inspection of goods 

 

 A. Unless otherwise agreed and subject to Subsection (C), where goods are 

tendered or delivered or identified to the contract for sale, the buyer has a 

right before payment or acceptance to inspect them at any reasonable time and 

place and in any reasonable manner.  When the seller is required or authorized 

to send the goods to the buyer, the inspection may be after their arrival. 

 

 B. Expenses of inspection must be borne by the buyer but may be recovered 

from the seller if the goods do not conform and are rejected. 

 

 C. Unless otherwise agreed and subject to the provisions of this article 

on C.I.F. contracts (§ 2–321(C)), the buyer is not entitled to inspect the 

goods before payment of the price when the contract provides: 

 

  1. For delivery "C.O.D." or on other like terms;  or 

 

  2. For payment against documents of title, except where such 

payment is due only after the goods are to become available for 

inspection. 

 

 D. A place or method of inspection fixed by the parties is presumed to be 

exclusive but unless otherwise expressly agreed it does not postpone 

identification or shift the place for delivery or for passing the risk of loss.  

If compliance becomes impossible, inspection shall be as provided in this 

section unless the place or method fixed was clearly intended as an 

indispensable condition failure of which avoids the contract. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

513 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The buyer is entitled to inspect goods as provided in 

Subsection (A) unless it has been otherwise agreed by the parties.  The phrase 

"unless otherwise agreed" is intended principally to cover such situations as 

those outlined in Subsections (C) and (D) and those in which the agreement of 

the parties negates inspection before tender of delivery.  However, no 

agreement by the parties can displace the entire right of inspection except 

where the contract is simply for the sale of "this thing".  Even in a sale of 

boxed goods "as is" inspection is a right of the buyer, since if the boxes 



prove to contain some other merchandise altogether the price can be recovered 

back;  nor do the limitations of the provision on effect of acceptance apply in 

such a case. 

 

2. The buyer's right of inspection is available to him upon tender, delivery or 

appropriation of the goods with notice to him.  Since inspection is available 

to him on tender, where payment is due against delivery he may, unless 

otherwise agreed, make his inspection before payment of the price.  It is also 

available to him after receipt of the goods and so may be postponed after 

receipt for a reasonable time.  Failure to inspect before payment does not 

impair the right to inspect after receipt of the goods unless the case falls 

within Subsection (D) on agreed and exclusive inspection provisions.  The right 

to inspect goods which have been appropriated with notice to the buyer hold 

whether or not the sale was by sample. 

 

3. The buyer may exercise his right of inspection at any reasonable time or 

place and in any reasonable manner.  It is not necessary that he select the 

most appropriate time, place or manner to inspect or that his selection be the 

customary one in the trade or locality.  Any reasonable time, place or manner 

is available to him and the reasonableness will be determined by trade usages, 

past practices between the parties and the other circumstances of the case. 

 

The last sentence of Subsection (A) makes it clear that the place of arrival of 

shipped goods is a reasonable place for their inspection. 

 

4. Expenses of an inspection made to satisfy the buyer of the seller's 

performance must be assumed by the buyer in the first instance.  Since the rule 

provides merely for an allocation of expense there is no policy to prevent the 

parties from providing otherwise in the agreement.  Where the buyer would 

normally bear the expenses of the inspection but the goods are rightly rejected 

because of what the inspection reveals, demonstrable and reasonable costs of 

the inspection are part of his incidental damage caused by the seller's breach. 

 

5. In the case of payment against documents, Subsection (C) requires payment 

before inspection, since shipping documents against which payment is to be made 

will commonly arrive and be tendered while the goods are still in transit.  

This article recognizes no exception in any peculiar case in which the goods 

happen to arrive before the documents.  However, whereby the agreement payment 

is to await the arrival of the goods, inspection before payment becomes proper 

since the goods are then "available for inspection". 

 

Whereby the agreement the documents are to be held until arrival the buyer is 

entitled to inspect before payment since the goods are then "available for 

inspection".  Proof of usage is not necessary to establish this right, but if 

inspection before payment is disputed the contrary must be established by usage 

or by an explicit contract term to that effect. 

 

For the same reason, that the goods are available for inspection, a term 

calling for payment against storage documents or a delivery order does not 

normally bar the buyer's right to inspection before payment under Subsection 

(C)(2).  This result is reinforced by the buyer's right under Subsection (A) to 

inspect goods which have been appropriated with notice to him. 

 

6. Under Subsection (D) an agreed place or method of inspection is generally 



held to be intended as exclusive.  However, where compliance with such an 

agreed inspection term becomes impossible, the question is basically one of 

intention.  If the parties clearly intend that the method of inspection named 

is to be a necessary condition without which the entire deal is to fail, the 

contract is at an end if that method becomes impossible.  On the other hand, if 

the parties merely seek to indicate a convenient and reliable method but do not 

intend to give up the deal in the event of its failure, any reasonable method 

of inspection may be substituted under this article. 

 

Since the purpose of an agreed place of inspection is only to make sure at that 

point whether or not the goods will be thrown back, the "exclusive" feature of 

the named place is satisfied under this article if the buyer's failure to 

inspect there is held to be an acceptance with the knowledge of such defects as 

inspection would have revealed within the section on waiver of buyer's 

objections by failure to particularize.  Revocation of the acceptance is 

limited to the situations stated in the section pertaining to that subject.  

The reasonable time within which to give notice of defects within the section 

on notice of breach begins to run from the point of the "acceptance". 

 

7. Clauses on time of inspection are commonly clauses which limit the time in 

which the buyer must inspect and give notice of defects.  Such clauses are 

therefore governed by the section of this article which requires that such a 

time limitation must be reasonable. 

 

8. Inspection under this article is not to be regarded as a "condition 

precedent to the passing of title" so that risk until inspection remains on the 

seller.  Under Subsection (D) such an approach cannot be sustained.  Issues 

between the buyer and seller are settled in this article almost wholly by 

special provisions and not by the technical determination of the focus of the 

title.  Thus "inspection as a condition to the passing of title" becomes a 

concept almost without meaning.  However, in peculiar circumstances inspection 

may still have some of the consequences hitherto sought and obtained under that 

concept. 

 

9. "Inspection" under this section has to do with the buyer's check-up on 

whether the seller's performance is in accordance with a contract previously 

made and is not to be confused with the "examination" of the goods or of a 

sample or model of them at the time of contracting which may affect the 

warranties involved in the contract. 

 

 Cross References 

 

Generally:  Sections 2–310(2), 2–321(C) and 2–606(A)(2). 

 

Point 1:  Section 2–607. 

 

Point 2:  Sections 2–501 and 2–502. 

 

Point 4:  Section 2–715. 

 

Point 5:  Section 2–321(C). 

 

Point 6:  Sections 2–606 to 2–608. 

 



Point 7:  Section 1–204. 

 

Point 8:  Comment to § 2–401. 

 

Point 9:  Section 2–316(C)(2). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Document of title".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Presumed".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Send".  Section 1–201. 

 

"Term".  Section 1–201. 

 

§ 2–514. When documents deliverable on acceptance;  when on payment 

 

 Unless otherwise agreed documents against which a draft is drawn are to 

be delivered to the drawee on acceptance of the draft if it is payable more 

than three days after presentment;  otherwise, only on payment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

514 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Articles 4 and 5 of the Uniform Commercial Code and the rights 

of parties which would be governed under such Articles are governed by Navajo 

law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. This section covers any document against which a draft may be 

drawn, whatever maybe the form of the document, and applies to interpret the 



action of a seller or consignor insofar as it may affect the rights and duties 

of any buyer, consignee or financing agency concerned with the paper.  

Supplementary or corresponding provisions are found in Articles 4 and 5 of the 

Uniform Commercial Code.  The Navajo Nation has not adopted Articles 4 and 5 of 

the Uniform Commercial Code and the rights of parties which would be governed 

under those Articles are governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

2. An "arrival" draft is a sight draft within the purpose of this section. 

 

 Cross References 

 

Point 1:  See §§ 2–502, 2–505(B), 2–507(B), 2–512, 2–513 and 2–607. 

 

 Definitional Cross References 

 

"Delivery".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

§ 2–515. Preserving evidence of goods in dispute 

 

 In furtherance of the adjustment of any claim or dispute 

 

 A. Either party on reasonable notification to the other and for the 

purpose of ascertaining the facts and preserving evidence has the right to 

inspect, test and sample the goods including such of them as maybe in the 

possession or control of the other;  and 

 

 B. The parties may agree to a third party inspection or survey to 

determine the conformity or condition of the goods and may agree that the 

findings shall be binding upon them in any subsequent litigation or adjustment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

515 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section meets certain serious problems which arise when 

there is a dispute as to the quality of the goods and thereby aids the parties 

in reaching a settlement, and furthers the use of devices which will promote 

certainty as to the condition of the goods, or at least aid in preserving 

evidence of their conditions. 

 

2. Subsection (A) affords either party an opportunity for preserving evidence, 

whether or not agreement has been reached, and thereby reduces uncertainty in 

any litigation and, in turn perhaps, promotes agreement.  Subsection (B) does 

not conflict with the provisions on the seller's right to resell rejected goods 

or the buyer's similar right.  Apparent conflict between these provisions which 

will be suggested in certain circumstances is to be resolved by requiring 

prompt action by the parties.  Nor does Subsection (A) impair the effect of a 



term for payment before inspection.  Short of such defects as amount to fraud 

or substantial failure of consideration, non-conformity is neither an excuse 

nor a defense to an action for non-acceptance of documents.  Normally, 

therefore until the buyer has made payment, inspected and rejected the goods, 

there is no occasion or use for the rights under Subsection (A). 

 

3. Subsection (B) provides for third party inspection upon the agreement of the 

parties, thereby opening the door to amicable adjustments based upon the 

findings of such third parties.  The use of the phrase "conformity or 

condition" makes it clear that the parties' agreement may range from a complete 

settlement of all aspects of the dispute by a third party to the use of a third 

party merely to determine and record the condition of the goods so that they 

can be resold or used to reduce the stake in controversy. "Conformity", at one 

end of the scale of possible issues, includes the whole question of 

interpretation of the agreement and its legal effect, the state of the goods in 

regard to quality and condition, whether any defects are due to factors which 

operate at the risk of the buyer, and the degree of non-conformity where that 

may be material. "Condition", at the other end of the scale, includes nothing 

but the degree of damage or deterioration which the goods show.  Subsection (B) 

is intended to reach any point in the gamut which the parties may agree upon. 

 

The principle of the section on reservation of rights reinforces this paragraph 

in simplifying such adjustments as the parties wish to make in partial 

settlement while reserving their rights as to any further points.  Subsection 

(B) also suggests the use of arbitration, where desired, of any points left 

open, but nothing in this section is intended to repeal or amend any statute 

governing arbitration.  Where any question arises as to the extent of the 

parties' agreement under the paragraph, the presumption should be that it was 

meant to extend only to the relation between the contract description and the 

goods as delivered, since that is what a craftsman in the trade would normally 

be expected to report upon.  Finally, a written and authenticated report of 

inspection or tests by a third party, whether or not sampling has been 

practicable, is entitled to be admitted as evidence under the Code, for it is a 

third party document. 

 

 Cross References 

 

Point 2:  Sections 2–513(C), 2–706 and 2–711(B). 

 

Point 3:  Sections 1–202 and 1–207. 

 

 Definitional Cross References 

 

"Conform".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Notification".  Section 1–201. 

 

"Party".  Section 1–201. 

 

Part 6. Breach, Repudiation and Excuse 

 



§ 2–601. Buyers rights on improper delivery 

 

 Subject to the provisions of this article on breach in installment 

contracts (§ 2–612) and unless otherwise agreed under the sections on 

contractual limitations of remedy (§§ 2–718 and 2–719), if the goods or the 

tender of delivery fail in any respect to conform to the contract, the buyer 

may: 

 

 A. Reject the whole;  or 

 

 B. Accept the whole;  or 

 

 C. Accept any commercial unit or units and reject the rest. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

601 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  A buyer accepting a non-conforming tender is not penalized by 

the loss of any remedy otherwise open to him.  This policy extends to cover and 

regulate the acceptance of a part of any lot improperly tendered in any case 

where the price can reasonably be apportioned.  Partial acceptance is permitted 

whether the part. of the goods accepted conforms or not.  The only limitation 

on partial acceptance is that good faith and commercial reasonableness must be 

used to avoid undue impairment of the value of the remaining portion of the 

goods.  This is the reason for the insistence on the "commercial unit" in 

Subsection (C).  In this respect, the test is not only what unit has been the 

basis of contract, but whether the partial acceptance produces so materially 

adverse an effect on the remainder as to constitute bad faith. 

 

2. Acceptance made with the knowledge of the other party is final.  An original 

refusal to accept may be withdrawn by a later acceptance if the seller has 

indicated that he is holding the tender open.  However, if the buyer attempts 

to accept, either in whole, or in part, after his original rejection has caused 

the seller to arrange for other disposition of the goods, the buyer must answer 

for any ensuing damage since the next section provides that any exercise of 

ownership after rejection is wrongful as against the seller.  Further, he is 

liable even though the seller may choose to treat his action as acceptance 

rather than conversion, since the damage flows from the misleading notice.  

Such arrangements for resale or other disposition of the goods by the seller 

must be viewed as within the normal contemplation of a buyer who has given 

notice of rejection.  However, the buyer's attempts in good faith to dispose of 

defective goods where the seller has failed to give instructions within a 

reasonable time are not to be regarded as an acceptance. 

 

 Cross References 

 

Sections 2–602(B)(1), 2–612, 2–718 and 2–719. 

 



 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Commercial unit".  Section 2–105. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Installment contract".  Section 2–612. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section provides that the buyer may accept or reject the entire delivery 

or "commercial units" of the delivery of goods if the goods or the "tender" 

(manner of delivery) does not conform to the contract.  It is critical to 

recognize that in this context, contract includes not only the written 

agreement of the parties, but also the "usages" or customs of the industry, the 

prior behavior of the parties in other transactions and the prior behavior of 

the parties in this transaction. 

 

§ 2–602. Manner and effect of rightful rejection 

 

 A. Rejection of goods must be within a reasonable time after their 

delivery or tender.  It is ineffective unless the buyer seasonably notifies the 

seller. 

 

 B. Subject to the provisions of the two following sections on rejected 

goods (§§ 2–603 and 2–604): 

 

  1. After rejection any exercise of ownership by the buyer with 

respect to any commercial unit is wrongful as against the seller;  and 

 

  2. If the buyer has before rejection taken physical possession of 

goods in which he does not have a security interest under the provisions 

of this article (§ 2–711(C)), he is under a duty after rejection to hold 

them with reasonable care at the seller's disposition for a time 

sufficient to permit the seller to remove them;  but 

 

  3. The buyer has no further obligations with regard to goods 

rightfully rejected. 

 

 C. The seller's rights with respect to goods wrongfully rejected are 

governed by the provisions of this article on Seller's remedies in general (§ 

2–703). 

 

 History 

 

CJA–1–86 January 29, 1986. 



 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

602 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. A tender or delivery of goods made pursuant to a contract of 

sale, even though wholly non-conforming, requires affirmative action by the 

buyer to avoid acceptance.  Under Subsection (A), therefore, the buyer is given 

a reasonable time to notify the seller of his rejection, but without such 

seasonable notification his rejection is ineffective.  The sections of this 

article dealing with inspection of goods must be read in connection with the 

buyers reasonable time for action under this Subsection.  Contract provisions 

limiting the time for rejection fall within the rule of the section on "time" 

and are effective if the time set gives the buyer a reasonable time for 

discovery of defects.  What constitutes a due "notifying" of rejection by the 

buyer to the seller is defined in § 1–201. 

 

2. Subsection (B) lays down the normal duties of the buyer upon rejection, 

which flow from the relationship of the parties.  Beyond his duty to hold the 

goods with reasonable care for the seller's disposition, this section generally 

relieves the buyer from any duties with respect to them, except when the 

circumstances impose the limited obligation of salvage upon him under the next 

section. 

 

3. The present section applies only to rightful rejection by the buyer.  If the 

seller has made a tender which in all respects conforms to the contract, the 

buyer has a positive duty to accept and his failure to do so constitutes a 

"wrongful rejection" which gives the seller immediate remedies for breach.  

Subsection (C) is included here to emphasize the sharp distinction between the 

rejection of an improper tender and the non-acceptance which is a breach by the 

buyer. 

 

4. The provisions of this section are to be appropriately limited or modified 

when a negotiation is in process. 

 

 Cross References 

 

Point 1:  Sections 1–201, 1–204(A) and (C), 2–512(B), 2–513(A) and 2–606(A)(2). 

 

Point 2:  Section 2–603(A). 

 

Point 3:  Section 2–703. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Commercial unit".  Section 2–105. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 



"Notifies".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–603. Merchant buyer's duties as to rightfully rejected goods 

 

 A. Subject to any security interest in the buyer (§ 2–711(C)), when the 

seller has no agent or place of business at the market of rejection, a merchant 

buyer is under a duty after rejection of goods in his possession or control to 

follow any reasonable instructions received from the seller with respect to the 

goods and in the absence of such instructions to make reasonable efforts to 

sell them for the seller's account if they are perishable or threaten to 

decline in value speedily.  Instructions are not reasonable if on demand 

indemnity for expenses is not forthcoming. 

 

 B. When the buyer sells goods under Subsection (A), he is entitled to 

reimbursement from the seller or out of the proceeds for reasonable expenses of 

caring for and selling them, and if the expenses include no selling commission 

then to such commission as is usual in the trade or if there is none to a 

reasonable sum not exceeding ten percent (10%) on the gross proceeds. 

 

 C. In complying with this section the buyer is held only to good faith 

and good faith conduct hereunder is neither acceptance nor conversion nor the 

basis of an action for damages. 

 

 History 

 

CJA–1–86 January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

603 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Articles 4 and 5 of the Uniform Commercial Code.  The rights of 

parties which would be governed under these Articles concerning the discharge 

of a buyer's obligation to resell the goods under Subsection (B) are governed 

by Navajo law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. This section recognizes the duty imposed upon the merchant 

buyer by good faith and commercial practice to follow any reasonable 

instructions of the seller as to reshipping, storing, delivery to a third 

party, reselling or the like.  Subsection (A) goes further and extends the duty 

to include the making of reasonable efforts to effect a salvage sale where the 

value of the goods is threatened and the seller's instructions do not arrive in 



time to prevent serious loss. 

 

2. The limitations on the buyer's duty to resell under Subsection (A) are to be 

liberally construed.  The buyer's duty to resell under this section arises from 

commercial necessity and thus is present only when the seller has "no agent or 

place of business at the market of rejection".  A financing agency which is 

acting on behalf of the seller in handling the documents rejected by the buyer 

is sufficiently the seller's agent to lift the burden of salvage resale from 

the buyer. (See provisions of Articles 4 and 5 of the Uniform Commercial Code;  

the Navajo Nation has not adopted Articles 4 and 5 of the Uniform Commercial 

Code.  The rights of parties which would be governed under those Articles is 

governed by Navajo law pursuant to 7 N.N.C. § 204).  The buyer's duty to resell 

is extended only to goods in his "possession or control", but these are 

intended as words of wide, rather than narrow, import.  In effect, the measure 

of the buyer's "control" is whether he can practicably effect control without 

undue commercial burden. 

 

3. The explicit provisions for reimbursement and compensation to the buyer in 

Subsection (B) are applicable and necessary only where he is not acting under 

instructions from the seller.  As provided in Subsection (A) the seller's 

instructions to be "reasonable" must on demand of the buyer include indemnity 

for expenses.  If, however, the buyer is actually under the instructions of the 

seller and he fails to request reimbursement, the buyer is still entitled to 

reimbursement under Subsection (B). 

 

4. Since this section makes the resale of perishable goods an affirmative duty 

in contrast to a mere right to sell as under the case law, Subsection (C) makes 

it clear that the buyer is liable only for the exercise of good faith in 

determining whether the value of the goods is sufficiently threatened to 

justify a quick resale or whether he has waited a sufficient length of time for 

instructions, or what a reasonable means and place of resale is. 

 

5. A buyer who fails to make a salvage sale when his duty to do so under this 

section has arisen is subject to damages pursuant to the section on liberal 

administration of remedies. 

 

 Cross References 

 

Point 5:  Section 1–106.  Compare generally § 2–706. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Good faith".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 



§ 2–604. Buyer's options as to salvage of rightfully rejected goods 

 

 Subject to the provisions of the immediately preceding section on 

perishables, if the seller gives no instructions within a reasonable time after 

notification of rejection the buyer may store the rejected goods for the 

seller's account or reship them to him or resell them for the seller's account 

with reimbursement as provided in the preceding section.  Such action is not 

acceptance or conversion. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

604 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The basic purpose of this section is twofold:  on the one hand it 

aims at reducing the stake in dispute and on the other at avoiding the pinning 

of a technical "acceptance" on a buyer who has taken steps towards realization 

on or preservation of the goods in good faith.  This section is essentially a 

salvage Section and the buyer's right to act under it is conditioned upon:  (1) 

non-conformity of the goods;  (2) due notification of rejection to the seller 

under the section on manner of rejection;  and (3) the absence of any 

instructions from the seller which the merchant-buyer has a duty to follow 

under the preceding section. 

 

This section is designed to accord all reasonable leeway to a rightfully 

rejecting buyer acting in good faith.  The listing of what the buyer may do in 

the absence of instructions from the seller is intended to be not exhaustive 

but merely illustrative.  This is not a "merchant's" Section and the options 

are pure options given to merchant and non-merchant buyers alike.  The 

merchant-buyer, however, may in some instances be under a duty rather than an 

option to resell under the provisions of the preceding section. 

 

 Cross References 

 

Sections 2–602(A), and 2–603(A) and 2–706. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Notification".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–605. Waiver of buyer's objections by failure to particularize 

 

 A. The buyer's failure to state in connection with rejection a particular 

defect which is ascertainable by reasonable inspection precludes him from 



relying on the unstated defect to justify rejection or to establish breach: 

 

  1. Where the seller could have cured it if stated seasonably;  or 

 

  2. Between merchants when the seller has after rejection made a 

request in writing for a full and final written statement of all defects 

on which the buyer proposes to rely. 

 

 B. Payment against documents made without reservation of rights precludes 

recovery of the payment for defects apparent on the face of the documents. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

605 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The present section rests upon a policy of permitting the buyer 

to give a quick and informal notice of defects in a tender without penalizing 

him for omissions in his statement, while at the same time protecting a seller 

who is reasonably misled by the buyer's failure to state curable defects. 

 

2. Where the defect in a tender is one which could have been cured by the 

seller, a buyer who merely rejects the delivery without stating his objections 

to it is probably acting in commercial bad faith and seeking to get out of a 

deal which has become unprofitable.  Subsection (A)(1), following the general 

policy of this article which looks to preserving the deal wherever possible, 

therefore insists that the seller's right to correct his tender in such 

circumstances be protected. 

 

3. When the time for cure is past, Subsection (A)(2) makes it plain that a 

seller is entitled upon request to a final statement of objections upon which 

he can rely.  What is needed is that he make clear to the buyer exactly what is 

being sought.  A formal demand under paragraph (2) will be sufficient in the 

case of a merchant-buyer. 

 

4. Subsection (B) applies to the particular case of documents the same 

principle which the section on effects of acceptance applies to the case of 

goods.  The matter is dealt with in this section in terms of "waiver" of 

objections rather than of right to revoke acceptance, partly to avoid any 

confusion with the problems of acceptance of goods and partly because defects 

in documents which are not taken as grounds for rejection are generally minor 

ones.  The only defects concerned in the present subjection are defects in the 

documents which are apparent on their face.  Where payment is required against 

the documents they must be inspected before payment, and the payment then 

constitutes acceptance of the documents.  Under the section dealing with this 

problem, such acceptance of the documents does not constitute an acceptance of 

the goods or impair any options or remedies of the buyer for their improper 

delivery.  Where the documents are delivered without requiring such 

contemporary action as payment from the buyer, the reason of the next section 

on what constitutes acceptance of goods, applies.  Their acceptance by 



non-objection is therefore postponed until after a reasonable time for their 

inspection.  In either situation, however, the buyer "waives" only what is 

apparent on the face of the documents. 

 

 Cross References 

 

Point 2:  Section 2–508. 

 

Point 4:  Sections 2–512(B), 2–606(A)(2), and 2–607(B). 

 

 Definitional Cross References 

 

"Between merchants".  Section 2–104. 

 

"Buyer".  Section 2–103. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

"Writing" and "written".  Section 1–201. 

 

§ 2–606. What constitutes acceptance of goods 

 

 A. Acceptance of goods occurs when the buyer: 

 

  1. After a reasonable opportunity to inspect the goods signifies to 

the seller that the goods are conforming or that he will take or retain 

them in spite of their non-conformity;  or 

 

  2. Fails to make an effective rejection (§ 2–602(A)), but such 

acceptance does not occur until the buyer has had a reasonable 

opportunity to inspect them;  or 

 

  3. Does any act inconsistent with the sellers ownership;  but if 

such act is wrongful as against the seller it is an acceptance only if 

ratified by him. 

 

 B. Acceptance of a part of any commercial unit is acceptance of that 

entire unit. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

606 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under this article "acceptance" as applied to goods means that 

the buyer, pursuant to the contract, takes particular goods which have been 

appropriated to the contract as his own, whether or not he is obligated to do 

so, and whether he does so by words, action, or silence when it is time to 



speak.  If the goods conform to the contract, acceptance amounts only to the 

performance by the buyer of one part of his legal obligation. 

 

2. Under this article acceptance of goods is always acceptance of identified 

goods which have been appropriated to the contract or are appropriated by the 

contract.  There is no provision for "acceptance of title" apart from 

acceptance in general, since acceptance of title is not material under this 

article to the detailed rights and duties of the parties.  (See § 2–401).  The 

refinements of the older law between acceptance of goods and of tide become 

unnecessary in view of the provisions of the sections on effect and revocation 

of acceptance, on effects of identification and on risk of loss, and those 

sections which free the seller's and buyer's remedies from the complications 

and confusions caused by the question of whether tide has or has not passed to 

the buyer before breach. 

 

3. Under paragraph (1), payment made after tender is always one circumstance 

tending to signify acceptance of the goods but in itself it can never be more 

than one circumstance and is not conclusive.  Also, a conditional communication 

of acceptance always remains subject to its expressed conditions. 

 

4. Under paragraph (3), any action taken by the buyer, which is inconsistent 

with his claim that he has rejected the goods, constitutes an acceptance.  

However, the provisions of paragraph (3) are subject to the sections dealing 

with rejection by the buyer which permit the buyer to take certain actions with 

respect to the goods pursuant to his options and duties imposed by those 

sections, without effecting an acceptance of the goods.  The second clause of 

paragraph (3) modifies some of the prior case law and makes it clear that 

"acceptance" in law based on the wrongful act of the acceptor is acceptance 

only as against the wrongdoer and then only at the option of the party wronged. 

 

In the same manner in which a buyer can bind himself, despite his insistence 

that he is rejecting or has rejected the goods, by an act inconsistent with the 

seller's ownership under paragraph (3), he can obligate himself by a 

communication of acceptance despite a prior rejection under paragraph (1).  

However, the sections on buyer's rights on improper delivery and on the effect 

of rightful rejection, make it clear that after he once rejects a tender, 

paragraph (1) does not operate in favor of the buyer unless the seller has 

retendered the goods or has taken affirmative action indicating that he is 

holding the tender open.  See also Comment 2 to § 2–601. 

 

5. Subsection (B) supplements the policy of the section on buyer's rights on 

improper delivery, recognizing the validity of a partial acceptance but 

insisting that the buyer exercise this right only as to whole commercial units. 

 

 Cross References 

 

Point 2:  Sections 2–401, 2–509, 2–510, 2–607, 2–608 and Part 7. 

 

Point 4:  Sections 2–601 through 2–604. 

 

Point 5:  Section 2–601. 

 

 Definitional Cross References 

 



"Buyer".  Section 2–103. 

 

"Commercial unit".  Section 2–105. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section defines "acceptance" by the buyer.  This concept is very important 

since many of the rights and obligations of buyers and sellers differ after the 

buyer's acceptance;  for example, the buyer's right to reject defective goods 

are much more limited after his "acceptance" of the goods. 

 

§ 2–607. Effect of acceptance;  notice of breach;  burden of establishing 

breach after acceptance;  notice of claim or litigation to person answerable 

over 

 

 A. The buyer must pay the contract rate for any goods accepted. 

 

 B. Acceptance of goods by the buyer precludes rejection of the goods 

accepted and if made with knowledge of a non-conformity cannot be revoked 

because of it unless the acceptance was on the reasonable assumption that the 

non-conformity would be seasonably cured but acceptance does not of itself 

impair any other remedy provided by this article for non-conformity. 

 

 C. Where a tender has been accepted: 

 

  1. The buyer must within a reasonable time after he discovers or 

should have discovered any breach notify the seller of breach or be 

barred from any remedy;  and 

 

  2. If the claim is one for infringement or the like (§ 2–312(C)) 

and the buyer is sued as a result of such a breach, he must so notify the 

seller within a reasonable time after he receives notice of the 

litigation or be barred from any remedy for liability established by the 

litigation. 

 

 D. The burden is on the buyer to establish any breach with respect to the 

goods accepted. 

 

 E. Where the buyer is sued for breach of a warranty or other obligation 

for which his seller is answerable over; 

 

  1. He may give his seller written notice of the litigation.  If the 

notice states that the seller may come in and defend and that if the 

seller does not do so he will be bound in any action against him by his 

buyer by any determination of fact common to the two litigations, then 

unless the seller after seasonable receipt of the notice does come in and 

defend he is so bound. 

 

  2. If the claim is one for infringement or the like (§ 2–312(C)) 

the original seller may demand in writing that his buyer turn over to him 



control of the litigation including settlement or else be barred from any 

remedy over and if he also agrees to bear all expense and to satisfy any 

adverse judgment, then unless the buyer after seasonable receipt of the 

demand does turn over control the buyer is so barred. 

 

 F. The provision of Subsections (C), (D) and (E) apply to any obligation 

of a buyer to hold the seller harmless against infringement or the like (§ 2–

312(C)). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

607 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under Subsection (A), once the buyer accepts a tender the 

seller acquires a right to its price on the contract terms.  In cases of 

partial acceptance, the price of any part accepted is, if possible, to be 

reasonably apportioned, using the type of apportionment familiar to the courts 

in quantum valebant cases, to be determined in terms of "the contract rate", 

which is the rate determined from the bargain in fact (the agreement) after the 

rules and policies of this article have been brought to bear. 

 

2. Under Subsection (B) acceptance of goods precludes their subsequent 

rejection.  Any return of the goods thereafter must be byway of revocation of 

acceptance under the next section.  Revocation is unavailable for a 

non-conformity known to the buyer at the time of acceptance, except where the 

buyer has accepted on the reasonable assumption that the non-conformity would 

be seasonably cured. 

 

3. All other remedies of the buyer remain unimpaired under Subsection (B).  

This is intended to include the buyer's full rights with respect to future 

installments despite his acceptance of any earlier non-conforming installment. 

 

4. The time of notification is to be determined by applying commercial 

standards to a merchant buyer.  "A reasonable time" for notification from a 

retail consumer is to be judged by different standards so that in his case it 

will be extended, for the rule of requiring notification is designed to defeat 

commercial bad faith, not to deprive a good faith consumer of his remedy. 

 

The content of the notification need merely be sufficient to let the seller 

know that the transaction is still troublesome and must be watched.  There is 

no reason to require that the notification which saves the buyer's rights under 

this section must include a clear statement of all the objects that will be 

relied on by the buyer, as under the section covering statements of defects 

upon rejection (§ 2–605).  Nor is there reason for requiring the notification 

to be a claim for damages or of any threatened litigation or other resort to a 

remedy.  The notification which saves the buyer's rights under this article 

need only be such as informs the seller that the transaction is claimed to 

involve a breach, and thus opens the way for normal settlement through 

negotiation. 



 

5. Under this article various beneficiaries are given rights for injuries 

sustained by them because of the seller's breach of warranty.  Such a 

beneficiary does not fall within the reason of the present section in regard to 

discovery of defects and the giving of notice within a reasonable time after 

acceptance, since he has nothing to do with acceptance.  However, the reason of 

this section does extend to requiring the beneficiary to notify the seller that 

an injury has occurred.  What is said above, with regard to the extended time 

for reasonable notification from the lay consumer after the injury is also 

applicable here;  but even a beneficiary can be properly held to the use of 

good faith in notifying, once he has had time to become aware of the legal 

situation. 

 

6. Subsection (D) unambiguously places the burden of proof to establish breach 

on the buyer after acceptance.  However, this rule becomes one purely of 

procedure when the tender accepted was non-conforming and the buyer has given 

the seller notice of breach under Subsection (C).  For Subsection (B) makes it 

clear that acceptance leaves unimpaired the buyer's right to be made whole, and 

that right can be exercised by the buyer not only by way of cross-claim for 

damages, but also by way of recoupment in diminution or extinction of the 

price. 

 

7. Subsections (C)(2) and (E)(2) give a warrantor against infringement an 

opportunity to defend or compromise third party claims or be relieved of his 

liability.  Subsection (E)(1) codifies for all warranties the practice of 

voucher to defend.  Compare § 3–803.  Subsection (F) makes these provisions 

applicable to the buyer's liability for infringement under § 2–312. 

 

8. All of the provisions of the present section are subject to any explicit 

reservation of rights. 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 2:  Section 2–608. 

 

Point 4:  Sections 1–204 and 2–605. 

 

Point 5:  Section 2–318. 

 

Point 6:  Section 2–717. 

 

Point 7:  Sections 2–312 and 3–803. 

 

Point 8:  Section 1–207. 

 

 Definitional Cross References 

 

"Burden of establishing".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 



 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Remedy".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

§ 2–608. Revocation of acceptance in whole or in part 

 

 A. The buyer may revoke his acceptance of a lot or commercial unit whose 

non-conformity substantially impairs its value to him if he has accepted it: 

 

  1. On the reasonable assumption that its non-conformity would be 

cured and it has not been seasonably cured;  or 

 

  2. Without discovery of such non-conformity if his acceptance was 

reasonably induced either by the difficulty of discovery before 

acceptance or by the seller's assurances. 

 

 B. Revocation of acceptance must occur within a reasonable time after the 

buyer discovers or should have discovered the ground for it and before any 

substantial change in condition of the goods which is not caused by their own 

defects.  It is not effective until the buyer notifies the seller of it. 

 

 C. A buyer who so revokes has the same rights and duties with regard to 

the goods involved as if he had rejected them. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

608 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The buyer is not required to elect between revocation of 

acceptance and recovery of damages for breach.  Both are now available to him.  

The non-alternative character of the two remedies is stressed by the terms used 

in this section.  The section no longer speaks of "rescission", a term capable 

of ambiguous application either to transfer of title to the goods or to the 

contract of sale and susceptible also of confusion with cancellation for cause 

of an executed or executory portion of the contract.  The remedy under this 

section is instead referred to simply as "revocation of acceptance" of goods 

tendered under a contract for sale and involves no suggestion of "election" of 

any sort. 

 

2. Revocation of acceptance is possible only where the non-conformity 



substantially impairs the value of the goods to the buyer.  For this purpose 

the test is not what the seller had reason to know at the time of contracting;  

the question is whether the non-conformity is such as will in fact cause a 

substantial impairment of value to the buyer though the seller had no advance 

knowledge as to the buyer's particular circumstances. 

 

3. "Assurances" by the seller under paragraph (2) of Subsection (A) can rest as 

well in the circumstances or in the contract as in explicit language used at 

the time of delivery.  The reason for recognizing such assurances is that they 

induce the buyer to delay discovery.  These are the only assurances involved in 

paragraph (2).  Explicit assurances may be made either in good faith or bad 

faith.  In either case any remedy accorded by this article is available to the 

buyer under the section on remedies for fraud. 

 

4. Subsection (B) requires notification of revocation of acceptance within a 

reasonable time after discovery of the grounds for such revocation.  Since this 

remedy will be generally resorted to only after attempts at adjustment have 

failed, the reasonable time period should extend in most cases beyond the time 

in which notification of breach must be given, beyond the time for discovery of 

non-conformity after acceptance and beyond the time for rejection after tender.  

The parties may by their agreement limit the time for notification under this 

section, but the same sanctions and considerations apply to such agreements as 

are discussed in the comment on manner and effect of rightful rejection. 

 

5. The content of the notice under Subsection (B) is to be determined in this 

case as in others by considerations of good faith, prevention of surprise, and 

reasonable adjustment.  More will generally be necessary than the mere 

notification of breach required under the preceding section.  On the other hand 

the requirements of the section on waiver of buyer's objections do not apply 

here.  The fact that quick notification of trouble is desirable affords good 

ground for being slow to bind a buyer by his first statement.  Following the 

general policy of this article, the requirements of the content of notification 

are less stringent in the case of a non-merchant buyer. 

 

6. Under Subsection (B) the policy is one of seeking substantial justice in 

regard to the condition of goods restored to the seller.  Thus the buyer may 

not revoke his acceptance if the goods have materially deteriorated except by 

reason of their own defects.  Worthless goods, however, need not be offered 

back and minor defects in the articles reoffered are to be disregarded. 

 

7. The policy of the section allowing partial acceptance is carried over into 

the present section and the buyer may revoke his acceptance, in appropriate 

cases, as to the entire lot or any commercial unit thereof. 

 

 Cross References 

 

Point 3:  Section 2–721. 

 

Point 4:  Sections 1–204, 2–602 and 2–607. 

 

Point 5:  Sections 2–605 and 2–607. 

 

Point 7:  Section 2–601. 

 



 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Commercial unit".  Section 2–105. 

 

"Conform".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Lot".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Rights".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section provides that a buyer can reject the goods even after formal 

acceptance if defects in the goods:  (1) substantially impair the value of the 

goods;  and (2) he accepted the goods based on the assumption that the defects 

would be cured or the defects were too difficult to detect initially.  However 

to exercise this right the buyer must "revoke" his acceptance within a 

"reasonable" time of discovering the defects and must formally notify the 

seller of his intention to revoke his acceptance. 

 

§ 2–609. Right to adequate assurance of performance 

 

 A. A contract for sale imposes an obligation on each party that the 

other's expectation of receiving due performance will not be impaired.  When 

reasonable grounds for insecurity arise with respect to the performance of 

either party the other may in writing demand adequate assurance of due 

performance and until he receives such assurance may, if commercially 

reasonable, suspend any performance for which he has not already received the 

agreed return. 

 

 B. Between merchants the reasonableness of grounds for insecurity and the 

adequacy of any assurance offered shall be determined according to commercial 

standards. 

 

 C. Acceptance of any improper delivery or payment does not prejudice the 

aggrieved party's right to demand adequate assurance of future performance. 

 

 D. After receipt of a justified demand, failure to provide within a 

reasonable time not exceeding 30 days such assurance of due performance as is 

adequate under the circumstances of the particular case is a repudiation of the 

contract. 

 



 History 

 

CJA–1–86 January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

609 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The section rests on the recognition of the fact that the 

essential purpose of a contract between commercial men is actual performance 

and they do not bargain merely for a promise, or for a promise plus the right 

to win a lawsuit and that a continuing sense of reliance and security that the 

promised performance will be forthcoming when due, is an important feature of 

the bargain.  If either the willingness or the ability of a party to perform 

declines materially between the time of contracting and the time for 

performance, the other party is threatened with the loss of a substantial part 

of what he has bargained for.  A seller needs protection not merely against 

having to deliver on credit to a shaky buyer, but also against having to 

procure and manufacture the goods, perhaps turning down other customers.  Once 

he has been given reason to believe that the buyer's performance has become 

uncertain, it is an undue hardship to force him to continue his own 

performance.  Similarly, a buyer who believes that the seller's deliveries have 

become uncertain cannot safely wait for the due date of performance when he has 

been buying to assure himself of materials for his current manufacturing or to 

replenish his stock of merchandise. 

 

2. Three measures have been adopted to meet the needs of commercial men in such 

situations.  First, the aggrieved party is permitted to suspend his own 

performance and any preparation therefor, with excuse for any resulting 

necessary delay, until the situation has been clarified. "Suspend performance" 

under this section means to hold up performance pending the outcome of the 

demand, and includes also the holding up of any preparatory action.  This is 

the same principle which governs the ancient law of stoppage and seller's lien, 

and also of excuse of a buyer from prepayment if the seller's actions manifest 

that he cannot or will not perform. 

 

Secondly, the aggrieved party is given the right to require adequate assurance 

that the other party's performance will be duly forthcoming.  This principle is 

reflected in the familiar clauses permitting the seller to curtail deliveries 

if the buyer's credit becomes impaired, which when held within the limits of 

reasonableness and good faith actually express no more than the fair business 

meaning of any commercial contract. 

 

Third, and finally, this section provides the means by which the aggrieved 

party may treat the contract as broken if his reasonable grounds for insecurity 

are not cleared upon within a reasonable time.  This is the principle 

underlying the law of anticipatory breach, whether by way of defective part 

performance or by repudiation.  This section merges these three principles of 

law and commercial practice into a single theory of general application to all 

sales agreements looking to future performance. 

 

3. Subsection (B) of the present section requires that "reasonable" grounds and 

"adequate" assurance as used in Subsection (A) be defined by commercial rather 



than legal standards.  The express reference to commercial standards carries no 

connotation that the obligation of good faith is not equally applicable here. 

 

Under commercial standards and in accord with commercial practice, a ground for 

insecurity need not arise from or be directly related to the contract in 

question.  The law as to "dependence" or "independence" of promises within a 

single contract does not control the application of the present section. 

 

Thus a buyer who falls behind in "his account" with the seller, even though the 

items involved have to do with separate and legally distinct contracts, impairs 

the seller's expectation of due performance.  Again, under the same test, a 

buyer who requires precision parts which he intends to use immediately upon 

delivery, may have reasonable grounds for insecurity if he discovers that his 

seller is making defective deliveries of such parts to other buyers with 

similar needs.  Thus, too, in a situation such as arose in Jay Dreher 

Corporation v. Delco Appliance Corporation, 93 F.2d 275 (C.C.A. 2, 1937), where 

a manufacturer gave a dealer an exclusive franchise for the sale of his product 

but on two or three occasions breached the exclusive dealing clause.  Although 

there was no default in orders, deliveries or payments under the separate sales 

contract between the parties, the aggrieved dealer would be entitled to suspend 

his performance of the contract for sale under the present section and demand 

assurance that the exclusive dealing contract be lived up to.  There is no need 

for an explicit clause tying the exclusive franchise into the contract for the 

sale of goods since the situation itself ties the agreements together. 

 

The nature of the sales contract enters also into the question of 

reasonableness.  For example, a report from an apparently trustworthy source 

that the seller had shipped defective goods or was planning to ship them would 

normally give the buyer reasonable grounds for insecurity.  But when the buyer 

has assumed the risk of payment before inspection of the goods, as in a sales 

contract on C.I.F. or similar cash against documents terms, that risk is not to 

be evaded by a demand for assurance.  Therefore no ground for in security would 

exist under this section unless the report went to a ground which would excuse 

payment by the buyer. 

 

4.  What constitutes "adequate" assurance of due performance is subject to the 

same test of factual conditions.  For example, where the buyer can make use of 

a defective delivery, a mere promise by a seller of good repute that he is 

giving the matter his attention and that the defect will not be repeated, is 

normally sufficient.  Under the same circumstances, however, a similar 

statement by a known corner cutter might well be considered insufficient 

without the posting of a guaranty or, if so demanded by the buyer, a speedy 

replacement of the delivery involved.  By the same token where a delivery has 

defects, even though easily curable, which interfere with easy use by the 

buyer, no verbal assurance can be deemed adequate which is not accompanied by 

replacement, repair, money-allowance, or other commercially reasonable cure.  A 

fact situation such as arose in Corn Products Refining Co. v. Fasola, 94 N.J.L. 

181, 109 A. 505 (1920) offers illustration both of reasonable grounds for 

insecurity and "adequate" assurance.  In that case a contract for the sale of 

oils on 30 days credit, two percent (2%) off for payment within 10 days, 

provided that credit was to be extended to the buyer only if his financial 

responsibility was satisfactory to the seller.  The buyer had been in the habit 

of taking advantage of the discount but at the same time that he failed to make 

his customary 10-day payment, the seller heard rumors, in fact false, that the 



buyer's financial condition was shaky.  Thereupon, the seller demanded cash 

before shipment or security satisfactory to him.  The buyer sent a good credit 

report from his banker, expressed willingness to make payments when due on the 

30-day terms and insisted on further deliveries under the contract.  Under this 

article the rumors, although false, were enough to make the buyer's financial 

condition "unsatisfactory" to the seller under the contract clause.  Moreover, 

the buyer's practice of taking the cash discounts is enough, apart from the 

contract clause, to lay a commercial foundation for suspicion when the practice 

is suddenly stopped.  These matters, however, go only to the justification of 

the seller's demand for security, or his "reasonable grounds for insecurity". 

 

The adequacy of the assurance given is not measured as in the type of 

"satisfaction" situation affected with intangibles, such as in personal service 

cases, cases involving a third party's judgment as final, or cases in which the 

whole contract is dependent on one party's satisfaction, as in a sale on 

approval.  Here, the seller must exercise good faith and observe commercial 

standards.  This article thus approves the statement of the court in James B. 

Berry's Sons Co.  Illinois v. Monark Gasoline & Oil Co., Inc., 32 F.2d 74 

(C.C.A. 8, 1929), that the seller's satisfaction under such a clause must be 

based upon reason and must not be arbitrary or capricious;  and rejects the 

purely personal "good faith" test of the Corn Products Refining Co. case, which 

held that in the seller's sole judgment, if for any reason he was dissatisfied, 

he was entitled to revoke the credit.  In the absence of the buyer's failure to 

take the two percent (2%) discount as was his custom, the banker's report given 

in that case would have been "adequate" assurance under this Code, regardless 

of the language of the "satisfaction" clause.  However, the seller is 

reasonably entitled to feel insecure at a sudden expansion of the buyer's use 

of a credit term, and should be entitled either to security or to a 

satisfactory explanation. 

 

The entire foregoing discussion as to adequacy of assurance by way of 

explanation is subject to qualification when repeated occasions for the 

application of this section arise.  This Code recognizes that repeated 

delinquencies must be viewed as cumulative.  On the other hand, commercial 

sense also requires that if repeated claims for assurance are made under this 

section, the basis for these claims must be increasingly obvious. 

 

5. A failure to provide adequate assurance of performance and thereby to 

re-establish the security of expectation, results in a breach only "by 

repudiation" under Subsection (D).  Therefore, the possibility is continued of 

retraction of the repudiation under the section dealing with that problem, 

unless the aggrieved party has acted on the breach in some manner.  The 30-day 

limit on the time to provide assurance is laid down to free the question of 

reasonable time from uncertainty in later litigation. 

 

6. Clauses seeking to give the protected party exceedingly wide powers to 

cancel or readjust the contract when ground for insecurity arises must be read 

against the fact that good faith is a part of the obligation of the contract 

and not subject to modification by agreement and includes, in the case of a 

merchant, the reasonable observance of commercial standards of fair dealing in 

the trade.  Such clauses can thus be effective to enlarge the protection given 

by the present section to a certain extent, to fix the reasonable time within 

which requested assurance must be given, or to define adequacy of the assurance 

in any commercially reasonable fashion.  But any clause seeking to set up 



arbitrary standards for action is ineffective under this article.  Acceleration 

clauses are treated similarly in the Articles on Commercial Paper and Secured 

Transactions. 

 

 Cross References 

 

Point 3:  Section 1–203. 

 

Point 5:  Section 2–611. 

 

Point 6:  Sections 1–203 and 1–208 and Articles 3 and 9. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Between merchants".  Section 2–104. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Party".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Rights", Section 1–201. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section embodies the philosophy of the Code to encourage performance of 

the contract.  It permits a method of reassurance to a party to the contract 

who becomes concerned about the ability of the second party to complete the 

second party's obligations.  The first party can demand in writing some 

assurance that the second party will complete its performance and while waiting 

for the answer, suspend certain part of the first party's performance.  If the 

second party fails to reply to this request for assurance within 30 days of 

receiving it, the contract can be considered repudiated. 

 

§ 2–610. Anticipatory repudiation 

 

 When either party repudiates the contract with respect to a performance 

not yet due the loss of which will substantially impair the value of the 

contract to the other, the aggrieved party may: 

 

 A. For a commercially reasonable time, await performance by the 

repudiating party;  or 

 

 B. Resort to any remedy for breach (§ 2–703 or § 2–711), even though he 

has notified the repudiating party that he would await the latter's performance 

and has urged retraction;  and 

 



 C. In either case suspend his own performance or proceed in accordance 

with the provisions of this article on the seller's right to identify goods to 

the contract notwithstanding breach or to salvage unfinished goods (§ 2–704). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

610 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. With the problem of insecurity taken care of by the preceding 

section and with provision being made in this article as to the effect of a 

defective delivery under an installment contract, anticipatory repudiation 

centers upon an overt communication of intention or an action which renders 

performance impossible or demonstrates a clear determination not to continue 

with performance. 

 

Under the present section when such a repudiation substantially impairs the 

value of the contract, the aggrieved party may at any time resort to his 

remedies for breach, or he may suspend his own performance while he negotiates 

with, or awaits performance by, the other party.  But if he awaits performance 

beyond a commercially reasonably time he cannot recover resulting damages which 

he should have avoided. 

 

2. It is not necessary for repudiation that performance be made literally and 

utterly impossible.  Repudiation can result from action which reasonably 

indicates a rejection of the continuing obligation.  And, a repudiation 

automatically results under the preceding section on insecurity when a party 

fails to provide adequate assurance of due future performance within 30 days 

after a justifiable demand therefor has been made.  Under the language of this 

section, a demand by one or both parties for more than the contract calls for 

in the way of counter-performance is not in itself a repudiation nor does it 

invalidate a plain expression of desire for future performance.  However, when 

under a fair reading it amounts to a statement of intention not to perform 

except on conditions which go beyond the contract, it becomes a repudiation. 

 

3. The test chosen to justify an aggrieved party's action under this section is 

the same as that in the section on breach in installment contracts—namely the 

substantial value of the contract.  The most useful test of substantial value 

is to determine whether materials inconvenience or injustice will result if the 

aggrieved party is forced to wait and receive an ultimate tender minus the part 

or aspect repudiated. 

 

4. After repudiation, the aggrieved party may immediately resort to any remedy 

he chooses provided he moves in good faith (see § 1–203).  Inaction and silence 

by the aggrieved party may leave the matter open but it cannot be regarded as 

misleading the repudiating party.  Therefore the aggrieved party is left free 

to proceed at any time with his options under this section, unless he has taken 

some positive action which in good faith requires notification to the other 

party before the remedy is pursued. 

 



 Cross References 

 

Point 1:  Sections 2–609 and 2–612. 

 

Point 2:  Section 2–609. 

 

Point 3:  Section 2–612. 

 

Point 4:  Section 1–203. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

§ 2–611. Retraction of anticipatory repudiation 

 

 A. Until the repudiating party's next performance is due he can retract 

his repudiation unless the aggrieved party has since the repudiation cancelled 

or materially changed his position or otherwise indicated that he considers the 

repudiation final. 

 

 B. Retraction may be by any method which clearly indicates to the 

aggrieved party that the repudiating party intends to perform, but must include 

any assurance justifiably demanded under the provisions of this article (§ 2–

609). 

 

 C. Retraction reinstates the repudiating party's rights under the 

contract with due excuse and allowance to the aggrieved party for any delay 

occasioned by the repudiation. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

611 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The repudiating party's right to reinstate the contract is 

entirely dependent upon the action taken by the aggrieved party.  If the latter 

has cancelled the contract or materially changed his position at any time after 

the repudiation, there can be no retraction under this section. 

 

2. Under Subsection (B) an effective retraction must be accompanied by any 

assurances demanded under the section dealing with right to adequate assurance.  

A repudiation is of course sufficient to give reasonable ground for insecurity 

and to warrant a request for assurance as an essential condition of the 



retraction.  However, after a timely and unambiguous expression of retraction, 

a reasonable time for the assurance to be worked out should be allowed by the 

aggrieved party before cancellation. 

 

 Cross References 

 

Point 2:  Section 2–609. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–20 1. 

 

"Cancellation".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 2–612. "Installment contract";  breach 

 

 A. An "installment contract" is one which requires or authorizes the 

delivery of goods in separate lots to be separately accepted, even though the 

contract contains a clause "each delivery is a separate contract" or its 

equivalent. 

 

 B. The buyer may reject any installment which is non-conforming if the 

non-conformity substantially impairs the value of that installment and cannot 

be cured or if the non-conformity is a defect in the required documents;  but 

if the non-conformity does not fall within Subsection (C) and the seller gives 

adequate assurance of its cure the buyer must accept that installment. 

 

 C. Whenever non-conformity or default with respect to one or more 

installments substantially impairs the value of the whole contract there is a 

breach of the whole.  But the aggrieved party reinstates the contract if he 

accepts a non-conforming installment without seasonably notifying of 

cancellation or if he brings an action with respect only to past installments 

or demands performance as to future installments. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

612 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The definition of an installment contract is phrased more 

broadly in this article so as to cover installment deliveries tacitly 

authorized by the circumstances or by the option of either party. 

 

2. In regard to the apportionment of the price for separate payment this 



article applies the more liberal test of what can be apportioned rather than 

the test of what is clearly apportioned by the agreement.  This article also 

recognizes approximate calculation or apportionment of price subject to 

subsequent adjustment.  A provision for separate payment for each lot delivered 

ordinarily means that the price is at least roughly calculable by units of 

quantity, but such a provision is not essential to an "installment contract".  

If separate acceptance of separate deliveries is contemplated, no generalized 

contrast between wholly "entire" and wholly "divisible" contracts has any 

standing under this article. 

 

3. This article rejects any approach which gives clauses such as "each delivery 

is a separate contract" their legalistically literal effect.  Such contracts 

nonetheless call for installment deliveries.  Even where a clause speaks of "a 

separate contract for all purposes", a commercial reading of the language under 

the section on good faith and commercial standards requires that the singleness 

of the document and the negotiation, together with the sense of the situation, 

prevail over any uncommercial and legalistic interpretation. 

 

4. One of the requirements for rejection under Subsection (B) is non-conformity 

substantially impairing the value of the installment in question.  However, an 

installment agreement may require accurate conformity in quality as a condition 

to the right to acceptance if the need for such conformity is made clear either 

by express provision or by the circumstances.  In such a case the effect of the 

agreement is to define explicitly what amounts to substantial impairment of 

value impossible to cure.  A clause requiring accurate compliance as condition 

to the right to acceptance must, however, have some basis in reason, must avoid 

imposing hardship by surprise and is subject to waiver or to displacement by 

practical construction. 

 

Substantial impairment of the value of an installment can turn not only on the 

quality of the goods but also on such factors as time, quantity, assortment, 

and the like.  It must be judged in terms of the normal or specifically known 

purposes of the contract.  The defect in required documents refers to such 

matters as the absence of insurance documents under a C.I.F. contract, falsity 

of a bill of lading, or one failing to show shipment within the contract period 

or to the contract destination.  Even in such cases, however, the provisions on 

cure of tender apply if appropriate documents are readily procurable. 

 

5. Under Subsection (B) an installment delivery must be accepted if the 

nonconformity is curable and the seller gives adequate assurance of cure.  Cure 

of non-conformity of an installment in the first instance can usually be 

afforded by an allowance against the price, or in the case of reasonable 

discrepancies in quantity either by a further delivery or a partial rejection.  

This article requires reasonable action by a buyer in regard to discrepant 

delivery and good faith requires that the buyer make any reasonable minor 

outlay of time or money necessary to cure an overshipment by severing out an 

acceptable percentage thereof.  The seller must take over a cure which involves 

any material burden;  the buyer's obligation reaches only to cooperation.  

Adequate assurance for purposes of Subsection (B) is measured by the same 

standards as under the section on right to adequate assurance of performance. 

 

6. Subsection (C) is designed to further the continuance of the contract in the 

absence of an overt cancellation.  The question arising when an action is 

brought as to a single installment only is resolved by making such action waive 



the right of cancellation.  This involves merely a defect in one or more 

installments, as contrasted with the situation where there is a true 

repudiation within the section on anticipatory repudiation.  Whether the 

nonconformity in any given installment justifies cancellation as to the future 

depends, not on whether such nonconformity indicates an intent or likelihood 

that the future deliveries will also be defective, but whether the 

nonconformity substantially impairs the value of the whole contract.  If only 

the seller's security in regard to future installments is impaired, he has the 

right to demand adequate assurances of proper future performance but has not an 

immediate right to cancel the entire contract.  It is clear under this article, 

however, that defects in prior installments are cumulative in effect so that 

acceptance does not wash out the defect "waived".  The rule as to buyer's 

default is put on the same footing as that in regard to seller's default. 

 

7. Under the requirement of seasonable notification of cancellation under 

Subsection (C), a buyer who accepts a non-conforming installment which 

substantially impairs the value of the entire contract should properly be 

permitted to withhold his decision as to whether or not to cancel pending a 

response from the seller as to his claim for cure or adjustment.  Similarly, a 

seller may withhold a delivery pending payment for prior ones, at the same time 

delaying his decision as to cancellation.  A reasonable time for notifying of 

cancellation, judged by commercial standards under the section on good faith 

extends of course to include the time covered by any reasonable negotiation in 

good faith.  However, during this period the defaulting party is entitled, on 

request, to know whether the contract is still in effect, before he can be 

required to perform further. 

 

 Cross References 

 

Point 2:  Sections 2–307 and 2–607. 

 

Point 3:  Section 1–203. 

 

Point 5:  Sections 2–208 and 2–609. 

 

Point 6:  Section 2–610. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Aggrieved party".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Cancellation".  Section 2–106. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Lot".  Section 2–105. 

 

"Notifies".  Section 1–201. 



 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

§ 2–613. Casualty to identified goods 

 

 Where the contract requires for its performance goods identified when the 

contract is made, and the goods suffer casualty without fault of either party 

before the risk of loss passes to the buyer, or in a proper case under a "no 

arrival, no sale" term (§ 2–324) then: 

 

 A. If the loss is total the contract is avoided;  and 

 

 B. If the loss is partial or the goods have so deteriorated as no longer 

to conform to the contract the buyer may nevertheless demand inspection and at 

his option either treat the contract as avoided or accept the goods with due 

allowance from the contract price for the deterioration or the deficiency in 

quantity but without further right against the seller. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

613 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Where goods whose continued existence is presupposed by the 

agreement are destroyed without fault of either party, the buyer is relieved 

from his obligation but may at his option take the surviving goods at a fair 

adjustment. "Fault" is intended to include negligence and not merely wilful 

wrong.  The buyer is expressly given the right to inspect the goods in order to 

determine whether he wishes to avoid the contract entirely or to take the goods 

with a price adjustment. 

 

2. The section applies whether the goods were already destroyed at the time of 

contracting without the knowledge of either party or whether they are destroyed 

subsequently but before the risk of loss passes to the buyer.  Where under the 

agreement, including of course usage of trade, the risk has passed to the buyer 

before the casualty, the section has no application.  Beyond this, the 

essential question in determining whether the rules of this section are to be 

applied is whether the seller has or has not undertaken the responsibility for 

the continued existence of the goods in proper condition through the time of 

agreed or expected delivery. 

 

3. The section on the term "no arrival, no sale" makes clear that delay in 

arrival, quite as much as physical change in the goods gives the buyer the 

options set forth in this section. 

 

 Cross References 

 

Point 3:  Section 2–324. 



 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Fault".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–614. Substituted performance 

 

 A. Where without fault of either party the agreed berthing, loading, or 

unloading facilities fail or an agreed type of carrier becomes unavailable or 

the agreed manner of delivery otherwise becomes commercially impracticable but 

a commercially reasonable substitute is available, such substitute performance 

must be tendered and accepted. 

 

 B. If the agreed means or manner of payment fails because of domestic or 

foreign governmental regulation, the seller may withhold or stop delivery 

unless the buyer provides a means or manner of payment which is commercially a 

substantial equivalent.  If delivery has already been taken, payment by the 

means or in the manner provided by the regulation discharges the buyer's 

obligation unless the regulation is discriminatory, oppressive or predatory. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

614 of the Uniform Commercial Code adopted by the states.  The Navajo Nation 

has not adopted Article 5 of the Uniform Commercial Code and rights of the 

parties governed under the Article is governed by Navajo law pursuant to 7 

N.N.C. § 204. 

 

Commentary.  1. Subsection (A) requires the tender of a commercially reasonable 

substituted performance where agreed to facilities have failed or become 

commercially impracticable.  Under this article, in the absence of specific 

agreement, the normal or usual facilities enter into the agreement either 

through the circumstances, usage of trade or prior course of dealing. 

 

This section appears between § 2–613 on casualty to identified goods and the 

next section on excuse by failure of presupposed conditions, both of which deal 



with excuse and complete avoidance of the contract where the occurrence or 

non-occurrence of a contingency which was a basic assumption of the contract 

makes the expected performance impossible.  The distinction between the present 

section and those sections lies in whether the failure or impossibility of 

performance arises in connection with an incidental matter or goes to the very 

heart of the agreement.  The differing fines of solution are contrasted in a 

comparison of International Paper Co. v. Rockefeller, 161 App.  Div. 180, 146 

N.Y.S. 371 (1914) and Meyer v. Sullivan, 40 Cal.  App. 723, 181 P. 847 (1919). 

In the former case a contract for the sale of spruce to be cut from a 

particular tract of land was involved.  When a fire destroyed the trees growing 

on that tract the seller was held excused since performance was impossible.  In 

the latter case the contract called for delivery of wheat "F.O.B.  Kosmos 

Steamer at Seattle".  The war led to cancellation of that line's sailing 

schedule after space had been duly engaged and the buyer was held entitled to 

demand substituted delivery at the warehouse on the line's loading dock.  Under 

this article, of course, the seller would also be entitled, had the market gone 

the other way to make a substituted tender in that manner. 

 

There must, however, be a true commercial impracticability to excuse the agreed 

to performance and justify a substituted performance.  When this is the case a 

reasonable substituted performance tendered by either party should excuse him 

from strict compliance with contract terms which do not go to the essence of 

the agreement. 

 

2. The substitution provided in this section as between buyer and seller does 

not carry over into the obligation of a financing agency under a letter of 

credit, since such an agency is entitled to performance which is plainly 

adequate on its face and without need to look into commercial evidence outside 

of the documents.  See Article 5.  The Navajo Nation has not adopted Article 5 

of the Uniform Commercial Code and the rights of parties which would be 

governed under that Article are governed by Navajo law pursuant to 7 N.N.C. § 

204. 

 

3. Under Subsection (B) where the contract is still executory on both sides, 

the seller is permitted to withdraw unless the buyer can provide him with a 

commercially equivalent return despite the governmental regulation.  Where, 

however, only the debt for the office remains, a larger leeway is permitted.  

The buyer may pay in the manner provided by the regulation even though this may 

not be commercially equivalent provided that the regulation is not 

"discriminatory, oppressive or predatory". 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Fault".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–615. Excuse by failure of presupposed conditions 

 

 Except so far as a seller may have assumed a greater obligation and 



subject to the preceding section on substituted performance: 

 

 A. Delay in delivery or non-delivery in whole or in part by a seller who 

complies with Subsections (B) and (C) is not a breach of his duty under a 

contract for sale if performance as agreed has been made impracticable by the 

occurrence of a contingency, the non-occurrence of which was a basic assumption 

on which the contract was made or by compliance in good faith with any 

applicable foreign or domestic governmental regulation or order whether or not 

it later proves to be invalid. 

 

 B. Where the causes mentioned in Subsection (A) affect only a part of the 

seller's capacity to perform, he must allocate production and deliveries among 

his customers but may at his option include regular customers not then under 

contract as well as his own requirements for further manufacture.  He may so 

allocate in any manner which is fair and reasonable. 

 

 C. The seller must notify the buyer seasonably that there will be delay 

or non-delivery and when allocation is required under Subsection (B), of the 

estimated quota thus made available for the buyer. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

615 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section excuses a seller from timely delivery of goods 

contracted for where his performance has become commercially impracticable 

because of unforeseen supervening circumstances not within the contemplation of 

the parties at the time of contracting.  The destruction of specific goods and 

the problem of the use of substituted performance on points other than delay or 

quantity, treated elsewhere in this article, must be distinguished from the 

matter covered by this section. 

 

2. The present section deliberately refrains from any effort at an exhaustive 

expression of contingencies and is to be interpreted in all cases sought to be 

brought within its scope in terms of its underlying reason and purpose. 

 

3. The first test for excuse under this article in terms of basic assumption is 

a familiar one.  The additional test of commercial impracticability (as 

contrasted with "impossibility", "frustration of performance" or "frustration 

of the venture") has been adopted in order to call attention to the commercial 

character of the criterion chosen by this article. 

 

4. Increased cost alone does not excuse performance unless the rise in cost is 

due to some unforeseen contingency which alters the essential nature of the 

performance.  Other factors such as the express terms of the contract, the 

contract's purpose, and custom, usage of the trade or prior dealings are 

considered.  Neither is a rise or a collapse in the market in itself a 

justification, for that is exactly the type of business risk which business 

contracts made at fixed prices are intended to cover.  But a severe shortage of 



raw materials or of supplies due to a contingency such as war, embargo, local 

crop failure, unforeseen shutdown of major sources of supply or the like, which 

either causes a marked increase in cost or altogether prevents the seller from 

securing supplies necessary to his performance, is within the contemplation of 

this section. 

 

5. Where a particular source of supply is exclusive under the agreement and 

fails through casualty, the present section applies rather than the provision 

on destruction or deterioration of specific goods.  The same holds true where a 

particular source of supply is shown by the circumstances to have been 

contemplated or assumed by the parties at the time of contracting. 

 

There is no excuse under this section, however, unless the seller has employed 

all due measures to assure himself that this source will not fail. 

 

In the case of failure of production by an agreed source for causes beyond the 

seller's control, the seller should, if possible, be excused since production 

by an agreed source is without more a basic assumption of the contract.  Such 

excuse should not result in relieving the defaulting supplier from liability 

nor in dropping into the seller's lap an unearned bonus of damages over.  The 

flexible adjustment machinery of this article provides the solution under the 

provision on the obligation of good faith.  A condition to his making good the 

claim of excuse is the turning over to the buyer of his rights against the 

defaulting source of supply to the extent of the buyer's contract in relation 

to which excuse is being claimed. 

 

6. In situations in which neither sense nor justice are served by either answer 

when the issue is posed in flat terms of "excuse" or "no excuse", adjustment 

under the various provisions of this article is necessary, especially the 

sections on good faith, on insecurity and assurance and on the reading of all 

provisions in the light of their purposes, and the general policy of this Code 

to use equitable principles in furtherance of commercial standards and good 

faith. 

 

7. The failure of conditions which go to convenience or collateral values 

rather than to the commercial practicability of the main performance does not 

amount to a complete excuse.  However, good faith and the reason of the present 

section and of the preceding one may properly be held to justify and even to 

require any needed delay involved in a good faith inquiry seeking a 

readjustment of the contract terms to meet the new conditions. 

 

8. The provisions of this section are made subject to assumption of greater 

liability by agreement and such agreement is to be found not only in the 

expressed terms of the contract but in the circumstances surrounding the 

contracting, in trade usage and the like.  Thus the exemptions of this section 

do not apply when the contingency in question is sufficiently foreshadowed at 

the time of contracting to be included among the business risks which are 

fairly to be regarded as part of the dickered terms, either consciously or as a 

matter of reasonable, commercial interpretation from the circumstances.  The 

exemption otherwise present through usage of trade under the present section 

may also be expressly negated by the language of the agreement.  Generally, 

express agreements as to exemptions designed to enlarge upon or supplant the 

provisions of this section are to be read in the light of mercantile sense and 

reason, for this section itself sets up the commercial standard for normal and 



reasonable interpretation and provides a minimum beyond which agreement may not 

go. 

 

Agreement can also be made in regard to the consequences of exemption as laid 

down in Subsections (B) and (C) and the next section on procedure on notice 

claiming excuse. 

 

9. The case of a farmer who has contracted to sell crops to be grown on 

designated land may be regarded as falling either within the section on 

casualty to identified goods or this section, and he may be excused, when there 

is a failure of the specific crop, either on the basis of the destruction of 

identified goods or because of the failure of a basic assumption of the 

contract.  Exemption of the buyer in the case of a "requirements" contract 

presents a special situation which is covered by the "Output and Requirements" 

section both as to assumption and allocation of the relevant risks.  But when a 

contract by a manufacturer to buy fuel or raw material makes no specific 

reference to a particular venture and no such reference may be drawn from the 

circumstances, commercial understanding views it as a general deal in the 

general market and not conditioned on any assumption of the continuing 

operation of the buyer's plant.  Even when notice is given by the buyer that 

the supplies are needed to fill a specific contract of a normal commercial 

kind, commercial understanding does not see such a supply contract as 

conditioned on the continuance of the buyer's further contract for outlet.  On 

the other hand, where the buyer's contract is in reasonable commercial 

understanding conditioned on a definite and specific venture or assumption as, 

for instance, a war procurement subcontract known to be based on a prime 

contract which is subject to termination, or a supply contract for a particular 

construction venture, the reason of the present section may well apply and 

entitle the buyer to the exemption. 

 

10. Following its basic policy of using commercial practicability as a test for 

excuse, this section recognizes as of equal significance either a foreign or 

domestic regulation and disregards any technical distinctions between "law", 

"regulation", "order" and the like.  Nor does it make the present action of the 

seller depend upon the eventual judicial determination of the legality of the 

particular governmental action.  The seller's good faith belief in the validity 

of the regulation is the test under this article and the best evidence of his 

good faith is the general commercial acceptance of the regulation.  However, 

governmental interference cannot excuse unless it truly "supervenes" in such a 

manner as to be beyond the seller's or buyer's assumption of risk.  And any 

action by the party claiming excuse which causes or colludes in inducing the 

governmental action preventing his performance would be in breach of good faith 

and would destroy his exemption. 

 

11. An excused seller must fulfill his obligations under the contract to the 

extent which the supervening contingency permits, and if the situation is such 

that his customers are generally affected he must take account of all in 

supplying one.  Subsections (A) and (B), therefore, explicitly permit in any 

proration a fair and reasonable attention to the needs of regular customers who 

are probably relying on spot orders for supplies.  Customers at different 

stages of the manufacturing process may be fairly treated by including the 

seller's manufacturing requirement.  A fortiori, the seller may also take 

account of contracts later in date than the one in question.  The fact that 

such spot orders may be closed at an advanced price causes no difficulty, since 



any allocation which exceeds normal past requirements will not be reasonable.  

However, good faith requires, when prices have advanced, that the seller 

exercise real care in making his allocations, and in case of doubt his contract 

customers should be favored and supplies prorated evenly among them regardless 

of price.  Save for the extra care thus required by changes in the market, this 

section seeks to leave every reasonable business leeway to the seller. 

 

 Cross References 

 

Point 1:  Sections 2–613 and 2–614. 

 

Point 2:  Section 1–102. 

 

Point 5:  Sections 1–203 and 2–613. 

 

Point 6:  Sections 1–102, 1–203 and 2–609. 

 

Point 7:  Section 2–614. 

 

Point 8:  Sections 1–201, 2–302 and 2–616. 

 

Point 9:  Sections 1–102, 2–306 and 2–613. 

 

 Definitional Cross References 

 

"Between merchants".  Section 2–104. 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Good faith".  Section 1–201. 

 

"Merchant".  Section 2–104. 

 

"Notifies".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

In certain rare instances a party may be excused of its performance under a 

contract without "breaching" the contract because a change in the underlying 

circumstances has made his performance "commercially impracticable". 

 

§ 2–616. Procedure on notice claiming excuse 

 

 A. Where the buyer receives notification of a material or indefinite 

delay or an allocation justified under the preceding section he may by written 

notification to the seller as to any delivery concerned, and where the 



prospective deficiency substantially impairs the value of the whole contract 

under the provisions of this article relating to breach of installment 

contracts (§ 2–612), then also as to the whole: 

 

  1. Terminate and thereby discharge any unexecuted portion of the 

contract;  or 

 

  2. Modify the contract by agreeing to take his available quota in 

substitution. 

 

 B. If after receipt of such notification from the seller the buyer fails 

so to modify the contract within a reasonable time not exceeding 30 days the 

contract lapses with respect to any deliveries affected. 

 

 C. The provisions of this section may not be negated by agreement except 

in so far as the seller has assumed a greater obligation under the preceding 

section. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

616 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section seeks to establish simple and workable machinery for 

providing certainty as to when a supervening and excusing contingency "excuses" 

the delay, "discharges" the contract, or may result in a waiver of the delay by 

the buyer.  When the seller notifies, in accordance with the preceding section, 

claiming excuse, the buyer may acquiesce, in which case the contract is so 

modified.  No consideration is necessary in a case of this kind to support such 

a modification.  If the buyer does not elect so to modify the contract, he may 

terminate it and under Subsection (B) his silence after receiving the seller's 

claim of excuse operates as such a termination.  Subsection (C) denies effect 

to any contract clause made in advance of trouble which would require the buyer 

to stand ready to take delivery whenever the seller is excused from delivery by 

unforeseen circumstances. 

 

 Cross References 

 

Point 1:  Sections 2–209 and 2–615. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Installment contract".  Section 2–612. 

 

"Notification".  Section 1–201. 

 



"Reasonable time".  Section 1–204. 

 

"Seller".  Section 2–103. 

 

"Termination".  Section 2–106. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section deals with a buyer's options if a seller has acted properly under 

§ 2–615 and notified the buyer of the seller's inability to perform.  The buyer 

may treat the contract as an installment contract if the original contract 

involved more than a single item and where only part of the original contract's 

performance was excused pursuant to § 2–615.  If the seller's action 

substantially impairs the value of the original contract the buyer can cause 

the rest of the original contract to be terminated by remaining silent for 30 

days after the receipt of notice from the seller.  If the buyer wishes to 

accept the contract modified by the seller's actions pursuant to § 2–615 he 

must indicate his willingness within that 30-day period of receiving notice 

from the seller. 

 

Part 7. Remedies 

 

§ 2–701. Remedies for breach of collateral contracts not impaired 

 

 Remedies for breach of any obligation or promise collateral or ancillary 

to a contract for sale are not impaired by the provisions of this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

701 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  Whether a claim for breach of an obligation collateral to the 

contract for sale requires separate trial to avoid confusion of issues is 

beyond the scope of this article;  but contractual arrangements which as a 

business matter enter vitally into the contract should be considered a part 

thereof in so far as cross-claims or defenses are concerned. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Remedy".  Section 1–201. 

 

§ 2–702. Seller's remedies on discovery of buyer's insolvency 

 

 A. Where the seller discovers the buyer to be insolvent he may refuse 



delivery except for cash including payment for all goods theretofore delivered 

under the contract, and stop delivery, under this article (§ 2–705). 

 

 B. Where the seller discovers that the buyer has received goods on credit 

while insolvent he may reclaim the goods upon demand made within 10 days after 

the receipt, but if misrepresentation of solvency has been made to the 

particular seller in writing within three months before delivery the 10-day 

limitation does not apply.  Except as provided in this Subsection the seller 

may not base a right to reclaim goods on the buyer's fraudulent or innocent 

misrepresentation of solvency or of intent to pay. 

 

 C. The seller's right to reclaim under Subsection (B) is subject to the 

rights of a buyer in ordinary course of business or other good faith purchaser 

under this article (§ 2–403).  Successful reclamation of goods excludes all 

other remedies with respect to them. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

702 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The seller's right to withhold the goods or to stop delivery 

except for cash when he discovers the buyer's insolvency is made explicit in 

Subsection (A) regardless of the passage of title, and the concept of stoppage 

has been extended to include goods in the possession of any bailee who has not 

yet attorned to the buyer. 

 

2. Subsection (B) takes as its base-line the proposition that any receipt of 

goods on credit by an insolvent buyer amounts to a tacit business 

misrepresentation of solvency and therefore is fraudulent as against the 

particular seller.  This article makes discovery of the buyer's insolvency and 

demand within a 30-day period a condition of the right to reclaim goods on the 

ground.  The 30-day limitation period operates from the time of receipt of the 

goods. 

 

An exception to this time limitation is made when a written misrepresentation 

of solvency has been made to the particular seller within three months prior to 

the delivery.  To fall within the exception the statement of solvency must be 

in writing, addressed to the particular seller and dated within three months of 

the delivery. 

 

3. Because the right of the seller to reclaim goods under this section 

constitutes preferential treatment as against the buyer's other creditors, 

Subsection (C) provides that such reclamation bars all his other remedies as to 

the goods involved. 

 

 Cross References 

 

Point 1:  Sections 2–401 and 2–705. 

 



Compare § 2–502. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Buyer in ordinary course of business".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Good faith".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Insolvent".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Receipt of goods".  Section 2–103. 

 

"Remedy ".  Section 1–201. 

 

"Rights".  Section 2–103. 

 

"Seller".  Section 2–103. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

The seller on credit is given a special preference over other creditors on 

discovery of the insolvency of the buyer.  Insolvency is defined in § 1–201 

(W).  The seller may demand payment in cash for future deliveries of goods.  If 

the goods have already been delivered to the buyer the seller may reclaim the 

goods but he must make his claim to the goods within 10 days of their receipt 

by the buyer.  However, this 10-day limit does not apply to situations where 

the buyer has recently (within three months) given the seller a written 

representation that the buyer is solvent.  However, this right to reclaim may 

be lost if the buyer sells the goods to certain types of third parties. 

 

§ 2–703. Seller's remedies in general 

 

 Where the buyer wrongfully rejects or revokes acceptance of goods or 

fails to make a payment due on or before delivery or repudiates with respect to 

a part or the whole, then with respect to any goods directly affected and, if 

the breach is of the whole contract (§ 2–612), then also with respect to the 

whole undelivered balance, the aggrieved seller may: 

 

 A. Withhold delivery of such goods; 

 

 B. Stop delivery by any bailee as hereafter provided (§ 2–705); 

 



 C. Proceed under the next section respecting goods still unidentified to 

the contract; 

 

 D. Resell and recover damages as hereafter provided (§ 2–706); 

 

 E. Recover damages for non-acceptance (§ 2—708) or in a proper case the 

price (§ 2–709); 

 

 F. Cancel. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

703 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section is an index Section which gathers together in one 

convenient place all of the various remedies open to a seller for any breach by 

the buyer.  This article rejects any doctrine of election of remedy as a 

fundamental policy and thus the remedies are essentially cumulative in nature 

and include all of the available remedies for breach.  Whether the pursuit of 

one remedy bars another depends entirely on the facts of the individual case. 

 

2. The buyer's breach which occasions the use of the remedies under this 

section may involve only one lot or delivery of goods, or may involve all of 

the goods which are the subject matter of the particular contract.  The right 

of the seller to pursue a remedy as to all the goods when the breach is as to 

only one or more lots is covered by the section on breach in installment 

contracts.  The present section deals only with the remedies available after 

the goods involved in the breach have been determined by that section. 

 

3. In addition to the typical case of refusal to pay or default in payment, the 

language in the preamble, "fails to make a payment due", is intended to cover 

the dishonor of a check on due presentment, or the non-acceptance of a draft, 

and the failure to furnish an agreed letter of credit. 

 

4. It should also be noted that this Act requires its remedies to be liberally 

administered and provides that any right or obligation which it declares is 

unenforceable by action unless a different effect is specifically prescribed (§ 

1–106). 

 

 Cross References 

 

Point 2:  Section 2–612. 

 

Point 3:  Section 2–325. 

 

Point 4:  Section 1–106. 

 

 Definitional Cross References 

 



"Aggrieved party".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Cancellation".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Remedy".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–704. Seller's right to identify goods to the contract notwithstanding 

breach or to salvage unfinished goods 

 

 A. An aggrieved seller under the preceding section may: 

 

  1. Identify to the contract conforming goods not already identified 

if at the time he learned of the breach they are in his possession or 

control; 

 

  2. Treat as the subject of resale goods which have demonstrably 

been intended for the particular contract even though those goods are 

unfinished. 

 

 B. Where the goods are unfinished an aggrieved seller may in the exercise 

of reasonable commercial judgment for the purposes of avoiding loss and of 

effective realization either complete the manufacture and wholly identify the 

goods to the contract or cease manufacture and resell for scrap or salvage 

value or proceed in any other reasonable manner. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

704 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section gives an aggrieved seller the right at the time of 

breach to identify to the contract any conforming finished goods, regardless of 

the resalability, and to use reasonable judgment as to completing unfinished 

goods.  It thus makes the goods available for resale under the resale Section, 

the seller's primary remedy, and in the special case in which resale is not 

practicable, allows the action for the price which would then be necessary to 

give the seller the value of his contract. 

 

2. Under this article the seller is given express power to complete manufacture 

or procurement of goods for the contract unless the exercise of reasonable 

commercial judgment as to the facts as they appear at the time he learns of the 

breach makes it clear that such action will result in a material increase in 



damages.  The burden is on the buyer to show the commercially unreasonable 

nature of the seller's action in completing manufacture. 

 

 Cross References 

 

Sections 2–703 and 2–706. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–705. Seller's stoppage of delivery in transit or otherwise 

 

 A. The seller may stop delivery of goods in the possession of a carrier 

or other bailee when he discovers the buyer to be insolvent (§ 2–702) and may 

stop delivery of carload, truckload, planeload or larger shipments of express 

or freight when the buyer repudiates or fails to make a payment due before 

delivery or if for any other reason the seller has a right to withhold or 

reclaim the goods. 

 

 B. As against such buyer the seller may stop delivery until: 

 

  1. Receipt of the goods by the buyer;  or 

 

  2. Acknowledgment to the buyer by any bailee of the goods except a 

carrier that the bailee holds the goods for the buyer;  or 

 

  3. Such acknowledgment to the buyer by a carrier by reshipment or 

as warehouseman;  or 

 

  4. Negotiation to the buyer of any negotiable document of title 

covering the goods. 

 

 C. 1.  To stop delivery the seller must so notify as to enable the bailee 

by reasonable diligence to prevent delivery of the goods. 

 

  2. After such notification the bailee must hold and deliver the 

goods according to the directions of the seller but the seller is liable 

to the bailee for any ensuing charges or damages. 

 

  3. If a negotiable document of title has been issued for goods the 

bailee is not obligated to obey a notification to stop until surrender of 

the document. 

 



  4. A carrier who has issued a non-negotiable bill of lading is not 

obliged to obey a notification to stop received from a person other than 

the consignor. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

705 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) applies the stoppage principle to other bailees 

as well as carriers. 

 

It also expands the remedy to cover the situations, in addition to buyer's 

insolvency, specified in the Subsection.  But since stoppage is a burden in any 

case to carriers, and might be a very heavy burden to them if it covered all 

small shipments in all these situations, the right to stop for reasons other 

than insolvency is limited to carload, truckload, planeload or larger 

shipments.  The seller shipping to a buyer of doubtful credit can protect 

himself by shipping C.O.D. 

 

Where stoppage occurs for insecurity it is merely a suspension of performance, 

and if assurances are duly forthcoming from the buyer the seller is not 

entitled to resell or divert. 

 

Improper stoppage is a breach by the seller if it effectively interferes with 

the buyer's right to due tender under the section on manner of tender of 

delivery.  However, if the bailee obeys an unjustified order to stop he may 

also be liable to the buyer.  The measure of his obligation is dependent on the 

provisions of the Documents of Title article of Article 7 of the Uniform 

Commercial Code.  This article has not been adopted by the Navajo Nation and 

the rights of the parties which would be governed under that Article are 

governed by Navajo law. 7 N.N.C. § 204.  Subsection (C)(2) therefore gives him 

a right of indemnity as against the seller in such a case. 

 

2. "Receipt by the buyer" includes receipt by the buyer's designated 

representative, the sub-purchaser, when shipment is made direct to him and the 

buyer himself never receives the goods.  It is entirely proper under this 

article that the seller, by making such direct shipment to the sub-purchaser, 

be regarded as acquiescing in the latter's purchase and as thus barred from 

stoppage of the goods as against him. 

 

As between the buyer and the seller, the latter's right to stop the goods at 

any time until they reach the place of final delivery is recognized by this 

section. 

 

Under Subsections (C)(3) and (4), the carrier is under no duty to recognize the 

stop order of a person who is a stranger to the carrier's contract.  But the 

seller's right as against the buyer to stop delivery remains, whether or not 

the carrier is obligated to recognize the stop order.  If the carrier does obey 

it, the buyer cannot complain merely because of that circumstance;  and the 



seller becomes obligated under Subsection (C)(2) to pay the carrier any ensuing 

damages or charges. 

 

3. A diversion of a shipment is not a "reshipment" under Subsection (B)(3) when 

it is merely an incident to the original contract of transportation.  Nor is 

the procurement of "exchange bills" of lading which change only the name of the 

consignee to that of the buyer's local agent but do not alter the destination 

of a reshipment. 

 

Acknowledgment by the carrier as a "warehouseman" within the meaning of this 

article requires a contract of a truly different character from the original 

shipment, a contract not in extension of transit but as a warehouseman. 

 

4. Subsection (C)(3) makes the bailee's obedience of a notification to stop 

conditional upon the surrender of any outstanding negotiable document. 

 

5. Any charges or losses incurred by the carrier in following the seller's 

orders, whether or not he was obligated to do so, fall to the seller's charge. 

 

6. After an effective stoppage under this section the seller's rights in the 

goods are the same as if he had never made a delivery. 

 

 Cross References 

 

Sections 2–702 and 2–703. 

 

Point 1:  Sections 2–503 and 2–609. 

 

Point 2:  Section 2–103. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103 

 

"Contract for sale".  Section 2–106. 

 

"Document of title".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Insolvent".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Receipt of goods".  Section 2–103. 

 

"Rights".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–706. Seller's resale including contract for resale 

 

 A. Under the conditions stated in § 2–703 on Seller's remedies, the 

seller may resell the goods concerned or the undelivered balance thereof.  



Where the resale is made in good faith and in a commercially reasonable manner 

the seller may recover the difference between the resale price and the contract 

price together with any incidental damages allowed under the provisions of this 

article (§ 2–710), but less expenses saved in consequence of the buyer's 

breach. 

 

 B. Except as otherwise provided in Subsection (C) or unless otherwise 

agreed resale may be at public or private sale including sale by way of one or 

more contracts to sell or of identification to an existing contract of the 

seller.  Sale may be as a unit or in parcels and at any time and place and on 

any terms but every aspect of the sale including the method, manner, time, 

place and terms must be commercially reasonable.  The resale must be reasonably 

identified as referring to the broken contract, but it is not necessary that 

the goods be in existence or that any or all of them have been identified to 

the contract before the breach. 

 

 C. Where the resale is at private sale the seller must give the buyer 

reasonable notification of his intention to resell. 

 

 D. Where the resale is at public sale: 

 

  1. Only identified goods can be sold except where there is a 

recognized market for a public sale of futures in goods of the kind;  and 

 

  2. It must be made at a usual place or market for public sale if 

one is reasonably available and except in the case of goods which are 

perishable or threaten to decline in value speedily the seller must give 

the buyer reasonable notice of the time and place of the resale;  and 

 

  3. If the goods are not to be within the view of those attending 

the sale the notification of sale must state the place where the goods 

are located and provide for their reasonable inspection by prospective 

bidders;  and 

 

  4. The seller may buy. 

 

 E. A purchaser who buys in good faith at a resale takes the goods free of 

any rights of the original buyer even though the seller fails to comply with 

one or more of the requirements of this section. 

 

 F. The seller is not accountable to the buyer for any profit made on any 

resale.  A person in the position of a seller (§ 2–707) or a buyer who has 

rightfully rejected or justifiably revoked acceptance must account for any 

excess over the amount of his security interest, as hereinafter defined (§ 2–

711(C)). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

706 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. The only condition precedent to the seller's right of resale 

under Subsection (A) is a breach by the buyer within the section on the 

seller's remedies in general or insolvency.  Under this section the seller may 

resell the goods after any breach by the buyer.  Thus, an anticipatory 

repudiation by the buyer gives rise to any of the seller's remedies for breach, 

and to the right of resale.  This principle is supplemented by Subsection (B) 

which authorizes a resale of goods which are not in existence or were not 

identified to the contract before the breach. 

 

2. In order to recover the damages prescribed in Subsection (A) the seller must 

act "in good faith and in a commercially reasonable manner" in making the 

resale.  Failure to act properly under this section deprives the seller of the 

measure of damages here provided and relegates him to that provided in § 2–708. 

 

Under this article the seller resells by authority of law, in his own behalf, 

for his own benefit and for the purpose of fixing his damages.  The theory of a 

seller's agency is thus rejected. 

 

3. If the seller complies with the prescribed standard of duty in making the 

resale, he may recover from the buyer the damages provided for in Subsection 

(A).  Evidence of market of current prices at any particular time or place is 

relevant only on the question of whether the seller acted in a commercially 

reasonable manner in making the resale. 

 

The distinction drawn by some courts between cases where the title had not 

passed to the buyer and the seller had resold as owner, and cases where the 

title had passed and the seller had resold by virtue of his lien on the goods, 

is rejected. 

 

4. Subsection (B) frees the remedy of resale from legalistic restrictions and 

enables the seller to resell in accordance with reasonable commercial practices 

so as to realize as high a price as possible in the circumstances.  By "public" 

sale is meant a sale by auction.  A "private" sale may be effected by 

solicitation and negotiations conducted either directly or through a broker.  

In choosing between a public and private sale the character of the goods must 

be considered and relevant trade practices and usages must be observed. 

 

5. Subsection (B) merely clarifies the common law rule that the time for resale 

is a reasonable time after the buyer's breach, by using the language 

"commercially reasonable".  What is such a reasonable time depends upon the 

nature of the goods, the condition of the market and the other circumstances of 

the case;  its length cannot be measured by any legal yardstick or divided into 

degrees.  Where a seller contemplating resale receives a demand from the buyer 

for inspection under the section of preserving evidence of goods in dispute, 

the time for resale may be appropriately lengthened. 

 

On the question of the place for resale, Subsection (B) goes to the ultimate 

test, the commercial reasonableness of the seller's choice as to the place for 

an advantageous resale.  This article rejects the theory that the seller is 

required to resell at the agreed place for delivery and that a resale elsewhere 

can be permitted only in exceptional cases. 

 

6. The purpose of Subsection (B) being to enable the seller to dispose of the 



goods to the best advantage, he is permitted in making the resale to depart 

from the terms and conditions of the original contract for sale to any extent 

"commercially reasonable" in the circumstances. 

 

7. The provision of Subsection (B) that the goods need not be in existence to 

be resold applies when the buyer is guilty of anticipatory repudiation of a 

contract for future goods, before the goods or some of them have come into 

existence.  In such a case the seller may exercise the right of resale and fix 

his damages by "one or more contracts to sell" the quantity of conforming 

future goods affected by the repudiation.  The companion provision of 

Subsection (B) that resale maybe made although the goods were not identified to 

the contract prior to the buyer's breach, likewise contemplates an anticipatory 

repudiation by the buyer but occurring after the goods are in existence.  If 

the goods so identified conform to the contract, their resale will fix the 

seller's damages quite as satisfactorily as if they had been identified before 

the breach. 

 

8. Where the resale is to be by private sale, Subsection (C) requires that 

reasonable notification of the seller's intention to resell must be given to 

the buyer.  The length of notification of a private sale depends upon the 

urgency of the matter.  Notification of the time and place of this type of sale 

is not required. 

 

Subsection (D)(2) requires that the seller give the buyer reasonable notice of 

the time and place of a public resale so that he may have an opportunity to bid 

or to secure the attendance of other bidders.  An exception is made in the case 

of goods "which are perishable or threaten to decline speedily in value". 

 

9. Since there would be no reasonable prospect of competitive bidding 

elsewhere, Subsection (D) requires that a public resale "must be made at a 

usual place or market for public sale if one is reasonably available;"  i.e., a 

place or market which prospective bidders may reasonably be expected to attend.  

Such a market may still be "reasonably available" under this Subsection, though 

at a considerable distance from the place where the goods are located.  In such 

a case the expense of transporting the goods for resale is recoverable from the 

buyer as part of the seller's incidental damages under Subsection (A).  

However, the question of availability is one of commercial reasonableness in 

the circumstances and if such "usual" place or market is not reasonably 

available, a duly advertised public resale may be held at another place if it 

is one which prospective bidders may reasonably be expected to attend, as 

distinguished from a place where there is no demand whatsoever for goods of the 

kind. 

 

Subsection (D)(1) qualifies the last sentence of Subsection (B) with respect to 

resales of unidentified and future goods at public sale.  If conforming goods 

are in existence the seller may identify them to the contract after the buyer's 

breach and then resell them at public sale.  If the goods have not been 

identified, however, he may resell them at public sale only as "future" goods 

and only where there is a recognized market for public sale of futures in goods 

of the kind. 

 

The provisions of of Subsection (D)(3) are intended to permit intelligent 

bidding. 

 



The provisions of Subsection (D)(4) permitting the seller to bid and, of 

course, to become the purchaser, benefits the original buyer by tending to 

increase the resale price and thus decreasing the damages he will have to pay. 

 

10. This article in Subsection (E) permits a good faith purchaser at resale to 

take a good title as against the buyer even though the seller fails to comply 

with the requirements of this section. 

 

11. Under Subsection (F), the seller retains profit, if any, without 

distinction based on whether or not he had a lien since this article divorces 

the question of passage of title to the buyer from the seller's right of resale 

or the consequences of its exercise.  On the other hand, where "a person in the 

position of a seller" or a buyer acting under the section on buyer's remedies 

exercises his right of resale under the present section he does so only for the 

limited purpose of obtaining cash, for his "security interest" in the goods.  

Once that purpose has been accomplished any excess in the resale price belongs 

to the seller to whom an accounting must be made as provided in the last 

sentence of Subsection (F). 

 

 Cross References 

 

Point 1:  Sections 2–610, 2–702 and 2–703. 

 

Point 2:  Section 1–201. 

 

Point 3:  Sections 2–708 and 2–710. 

 

Point 4:  Section 2–328. 

 

Point 8:  Section 2–104. 

 

Point 9:  Section 2–710. 

 

Point 11:  Sections 2–401, 2–707 and 2–711(C). 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Contract for sale".  Section 2–106. 

 

"Good faith".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Merchant".  Section 2–104. 

 

"Notification".  Section 1–201. 

 

"Person in position of seller".  Section 2–707. 

 

"Purchase".  Section 1–201. 



 

"Rights".  Section 1–201. 

 

"Sale".  Section 2–106. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This right of resale is the most common remedy for sellers in the case of 

repudiation or breach of the contract by the buyer.  Generally a seller does 

not wish to retain the rejected or withheld goods and he will resell them.  The 

seller is permitted to recover the difference between the resale price and the 

contract price plus incidental damages (as defined in § 2–710) less any 

expenses saved because of the breach by buyer (for example further packaging or 

transportation costs).  The measure of damages in §§ 2–706 and 2–708 are 

essentially the same, but the remedy of § 2–706 is generally more advantageous 

for the seller than the remedy in § 2–708 because of the burden of proof:  in § 

2–706 the resale price is conclusive proof of the value of the goods whereas in 

§ 2–708 the seller has the burden of establishing the market price in order to 

obtain the advantages of § 2–708.  The resale must be:  (1) in good faith;  and 

(2) commercially reasonable.  The satisfaction of these two tests will vary 

depending on the situation, but generally the resale must be performed in a 

fashion which takes into account the type of goods and the custom of the trade 

in such goods.  The section also sets out specific requirements depending on 

whether the resale is public or private. 

 

§ 2–707. "Person in the position of a seller" 

 

 A. A "person in the position of a seller" includes as against a principal 

an agent who has paid or become responsible for the price of goods on behalf of 

his principal or anyone who otherwise holds a security interest or other right 

in goods similar to that of a seller. 

 

 B. A person in the position of a seller may as provided in this article 

withhold or stop delivery (§ 2–705) and resell (§ 2–706) and recover incidental 

damages (§ 2–710). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

707 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  In addition to following in general the prior law the case of a 

financing agency which has acquired documents by honoring a letter of credit 

for the buyer or by discounting a draft for the seller has been included in the 

term "a person in the position of a seller". 

 



 Cross References 

 

Section 2–506. 

 

 Definitional Cross References 

 

"Consignee".  Section 2–103. 

 

"Consignor".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–708. Seller's damages for non-acceptance or repudiation 

 

 A. Subject to Subsection (B) and to the provisions of this article with 

respect to proof of market price (§ 2–723), the measure of damages for 

non-acceptance or repudiation by the buyer is the difference between the market 

price at the time and place for tender and the unpaid contact price together 

with any incidental damages provided in this article (§ 2–710), but less 

expenses saved in consequences of the buyer's breach. 

 

 B. If the measure of damages provided in Subsection (A) is inadequate to 

put the seller in as good a position as performance would have done then the 

measure of damages is the profit (including reasonable overhead) which the 

seller would have made from full performance by the buyer, together with any 

incidental damages provided in this article (§ 2–710), due allowance for costs 

reasonably incurred and due credit for payments or proceeds of resale. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

708 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The current market price at the time and place for tender is 

set as the standard by which damages for non-acceptance are to be determined.  

The time and place of tender is determined by reference to the section on 

manner of tender of delivery, and to the sections on the effect of such terms 

as F.O.B., F.A.S., C.I.F., C & F, Ex Ship and No Arrival, No Sale. 

 

In the event that there is no evidence available of the current market price at 

the time and place of tender, proof of a substitute market may be made under 

the section on determination and proof of market price.  Furthermore, the 

section on the admissibility of market quotations is intended to ease 

materially the problem of providing competent evidence. 

 

2. The provision of this section permitting recovery of expected profit 



including reasonable overhead where the standard measure of damages is 

inadequate, together with the new requirement that price actions may be 

sustained only where resale is impractical, are designed to eliminate the 

unfair and economically wasteful results arising under the older law when fixed 

price articles were involved.  This section permits the recovery of lost 

profits in all appropriate cases, which would include all standard priced 

goods.  The normal measure there would be list price less cost to the dealer or 

list price less manufacturing cost to the manufacturer.  It is not necessary to 

a recovery of "profit" to show a history of earnings, especially if a new 

venture is involved. 

 

3. In all cases the seller may recover incidental damages. 

 

 Cross References 

 

Point 1:  Sections 2–319 through 2–324, 2–503, 2–723 and 2–724. 

 

Point 2:  Section 2–709. 

 

Point 3:  Section 2–710. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–709. Action for the price 

 

 A. When the buyer fails to pay the price as it becomes due the seller may 

recover, together with any incidental damages under the next section, the 

price: 

 

  1. Of goods accepted or of conforming goods lost or damaged within 

a commercially reasonable time after risk of their loss has passed to the 

buyer;  and 

 

  2. Of goods identified to the contract if the seller is unable 

after reasonable effort to resell them at a reasonable price or the 

circumstances reasonably indicate that such effort will be unavailing. 

 

 B. Where the seller sues for the price he must hold for the buyer any 

goods which have been identified to the contract and are still in his control 

except that if resale becomes possible he may resell them at any time prior to 

the collection of the judgment.  The net proceeds of any such resale must be 

credited to the buyer and payment of the judgment entities him to any goods not 

resold. 

 

 C. After the buyer has wrongfully rejected or revoked acceptance of the 

goods or has failed to make a payment due or has repudiated (§ 2–610), a seller 

who is held not entitled to the price under this section shall nevertheless be 

awarded damages for non-acceptance under the preceding section. 



 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

709 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Neither the passing of title to the goods nor the appointment 

of a day certain for payment is now material to a price action. 

 

2. The action for the price is now generally limited to those cases where 

resale of the goods is impracticable except where the buyer has accepted the 

goods or where they have been destroyed after risk of loss has passed to the 

buyer. 

 

3. This section uses an objective test concerning the "resalability" of the 

goods.  An action for the price under Subsection (A)(2) can be sustained only 

after a "reasonable effort to resell" the goods "at reasonable price" has 

actually been made or where the circumstances "reasonably indicate" that such 

an effort win be unavailing. 

 

4. If a buyer is in default not with respect to the price, but on an obligation 

to make an advance, the seller should recover not under this section for the 

price as such, but for the default in the collateral (though coincident) 

obligation to finance the seller.  If the agreement between the parties 

contemplates that the buyer will acquire, on making the advance, a security 

interest in the goods, the buyer on making the advance has such an interest as 

soon as the seller has rights in the agreed collateral.  See § 9–204. 

 

5. "Goods accepted" by the buyer under Subsection (A)(1) include only goods as 

to which there has been no justified revocation of acceptance, for such a 

revocation means that there has been a default by the seller which bars his 

rights under this section.  "Goods lost or damaged" are covered by the section 

on risk of loss. "Goods identified to the contract" under Subsection (A)(2) are 

covered by the section on identification and the section on identification 

notwithstanding breach. 

 

6. This section is intended to be exhaustive in its enumeration of cases where 

an action for the price lies. 

 

7. If the action for the price fails, the seller may nonetheless have proved a 

case entitling him to damages for non-acceptance.  In such a situation, 

Subsection (C) permits recovery of those damages in the same action. 

 

 Cross References 

 

Point 4:  Section 1–106. 

 

Point 5:  Sections 2–501, 2–509, 2–510 and 2–704. 

 

Point 7:  Section 2–708 



 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

§ 2–710. Seller's incidental damages 

 

 Incidental damages to an aggrieved seller include any commercially 

reasonable charges, expenses or commissions incurred in stopping delivery, in 

the transportation, care and custody of goods after the buyer's breach, in 

connection with return or resale of the goods or otherwise resulting from the 

breach. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

710 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section authorizes reimbursement of the seller for expenses 

reasonably incurred by him as a result of the buyer's breach.  The section sets 

forth the principal normal and necessary additional elements of damage flowing 

from the breach but intends to allow all commercially reasonable expenditure 

made by the seller. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Seller".  Section 2–103. 

 

§ 2–711. Buyer's remedies in general;  buyer's security interest in rejected 

goods 

 

 A. Where the seller fails to make delivery or repudiates or the buyer 

rightfully rejects or justifiably revokes acceptance with respect to any goods 

involved, and with respect to the whole if the breach goes to the whole 



contract (§ 2–612), the buyer may cancel and whether or not he has done so may 

in addition to recovering so much of the price as has been paid: 

 

  1. "Cover" and have damages under the next section as to all the 

goods affected whether or not they have been identified to the contract;  

or 

 

  2. Recover damages for non-delivery as provided in this article (§ 

2–713). 

 

 B. Where the seller fails to deliver or repudiates the buyer may also: 

 

  1. If the goods have been identified recover them as provided in 

this article (§ 2–502);  or 

 

  2. In a proper case obtain specific performance or replevy the 

goods as provided in this article (§ 2–716). 

 

 C. On a rightful rejection or justifiable revocation of acceptance a 

buyer has a security interest in goods in his possession or control for any 

payments made on their price and any expenses reasonably incurred in their 

inspection, receipt, transportation, care and custody and may hold such goods 

and resell them in like manner as an aggrieved seller (§ 2–706). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

711 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section is an index to the buyer's remedies, Subsection 

(A) covering those remedies permitting the recovery of money damages, and 

Subsection (B) covering those which permit reaching the goods themselves.  The 

remedies listed here are those available to a buyer who has not accepted the 

goods or who has justifiably revoked his acceptance.  The remedies available to 

a buyer with regard to goods finally accepted appear in the section dealing 

with breach in regard to accepted goods.  The buyer's right to proceed as to 

all goods when the breach is as to only some of the goods is determined by the 

section on breach in installment contracts and by the section on partial 

acceptance. 

 

Despite the seller's breach, proper retender of delivery under the section on 

cure of improper tender or replacement can effectively preclude the buyer's 

remedies under this section, except for any delay involved. 

 

2. Subsection (C) makes clear that the buyer may hold and resell rejected goods 

if he has paid a part of the price or incurred expenses of the type specified.  

"Paid" as used here includes acceptance of a draft or other time negotiable 

instrument or the signing of a negotiable note.  His freedom of resale is 

coextensive with that of a seller under this article except that the buyer may 

not keep any profit resulting from the resale and is limited to retaining only 



the amount of the price paid and the costs involved in the inspection and 

handling of the goods.  The buyer's security interest in the goods is intended 

to be limited to the items listed in Subsection (C), and the buyer is not 

permitted to retain such funds as he might believe adequate for his damages.  

The buyer's right to cover, or to have damages for non-delivery, is not 

impaired by his exercise of his right of resale. 

 

3. It should also be noted that this Act requires its remedies to be liberally 

administered and provides that any right or obligation which it declares is 

enforceable by action unless a different effect is specifically prescribed (§ 

1–106). 

 

 Cross References 

 

Point 1:  Sections 2–508, 2–601(C), 2–608, 2–612 and 2–714. 

 

Point 2:  Section 2–706. 

 

Point 3:  Section 1–106. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Cancellation".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Cover".  Section 2–712. 

 

"Goods".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Receipt'.' of goods".  Section 2–103. 

 

"Remedy".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–712. "Cover";  buyer's procurement of substitute goods 

 

 A. After a breach within the preceding section the buyer may "cover" by 

making in good faith and without unreasonable delay any reasonable purchase of 

or contract to purchase goods in substitution for those due from the seller. 

 

 B. The buyer may recover from the seller as damages the difference 

between the cost of cover and the contract price together with any incidental 

or consequential damages as hereinafter defined (§ 2–715), but less expenses 

saved in consequence of the seller's breach. 



 

 C. Failure of the buyer to effect cover within this section does not bar 

him from any other remedy. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

712 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section provides the buyer with a remedy aimed at enabling 

him to obtain the goods he needs thus meeting his essential need.  This remedy 

is the buyer's equivalent of the seller's right to resell. 

 

2. The definition of "cover" under Subsection (A) envisages a series of 

contracts or sales, as well as a single contract or sale;  goods not identical 

with those involved but commercially usable as reasonable substitutes under the 

circumstances of the particular case;  and contracts on credit or delivery 

terms differing from the contract in breach, but again reasonable under the 

circumstances.  The test of proper cover is whether at the time and place the 

buyer acted in good faith and in a reasonable manner, and it is immaterial that 

hindsight may later prove that the method of cover used was not the cheapest or 

most effective. 

 

The requirement that the buyer must cover "without unreasonable delay" is not 

intended to limit the time necessary for him to look around and decide as to 

how he may best effect cover.  The test here is similar to that generally used 

in this article as to reasonable time and seasonable action. 

 

3. Subsection (C) expresses the policy that cover is not a mandatory remedy for 

the buyer.  The buyer is always free to choose between cover and damages for 

non-delivery under the next section. 

 

However, this Subsection must be read in conjunction with the section which 

limits the recovery of consequential damages to such as could not have been 

obviated by cover.  Moreover, the operation of the section on specific 

performance of contracts for "unique" goods must be considered in this 

connection for availability of the goods to the particular buyer, for his 

particular needs is the test for that remedy and inability to cover is made an 

express condition to the right of the buyer to replevy the goods. 

 

4. This section does not limit cover to merchants, in the first instance.  It 

is the vital and important remedy for the consumer buyer as well.  Both are 

free to use cover:  the domestic or non-merchant consumer is required only to 

act in normal good faith while the merchant buyer must also observe all 

reasonable commercial standards of fair dealing in the trade, since this falls 

within the definition of good faith on his part. 

 

 Cross References 

 

Point 1:  Section 2–706. 



 

Point 2:  Section 1–204. 

 

Point 3:  Sections 2–713, 2–715 and 2–716. 

 

Point 4:  Section 1–203. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Contract".  Section 1–201. 

 

"Good faith".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Purchase".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

The most common remedy for buyers, similar to resale for sellers, is "cover" 

(the purchase of substitute goods) because the buyer generally needs to acquire 

the goods he sought to purchase.  If the buyer "covers" within a "reasonable 

time" he may then obtain as damages the difference between the price he paid to 

cover and the contract price plus any incidental or consequential damages;  but 

less expenses saved due to seller's breach.  Just as in the seller's remedies 

under §§ 2–706 and 2–708 the two remedies, §§ 2–712 and 2–713, have the same 

measure of damages, but the burden of proof differs:  in § 2–712 the cover 

price is conclusive evidence of the cost of the goods and in § 2–713 the market 

price must be proved by the buyer.  The buyer, unlike the seller, may receive 

consequential damages (§ 2–715).  Consequential damages are difficult to define 

but are generally those which arise outside the scope of the immediate 

buyer-seller transactions and are losses by the buyer due to the breach by the 

seller and which were reasonably foreseeable to the seller at the time of 

contracting.  For example, if a dealer knows that a farmer is purchasing a 

tractor in order to harvest his crop and yet he fails to deliver the tractor on 

time, knowing that no other tractors are available for rental, the dealer would 

be liable for the loss of the farmer's crop as consequential damages of his 

failure to deliver the tractor. 

 

However, if the goods are "unique" or not otherwise available the buyer may 

demand that the seller perform the contract"specific performance" (§ 2–716). 

 

§ 2–713. Buyer's damages for non-delivery or repudiation 

 

 A. Subject to the provisions of this article with respect to proof of 

market price (§ 2–723), the measure of damages for non-delivery or repudiation 

by the seller is the difference between the market price at the time when the 

buyer learned of the breach and the contract price together with any incidental 



and consequential damages-provided in this article (§ 2–715), but less expenses 

saved in consequence of the seller's breach. 

 

 B. Market price is to be determined as of the place for tender or, in 

cases of rejection after arrival of acceptance, as of the place of arrival. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

713 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The general baseline adopted in this section uses as a 

yardstick the market in which the buyer would have obtained cover had he sought 

that relief.  So the place for measuring damages is the place of tender (or the 

place of arrival if the goods are rejected or their acceptance is revoked after 

reaching their destination) and the crucial time is the time at which the buyer 

learns of the breach. 

 

2. The market or current price to be used in comparison with the contract price 

under this section is the price for goods of the same kind and in the same 

branch of trade. 

 

3. When the current market price under this section is difficult to prove the 

section on determination and proof of market price is available to permit a 

showing of a comparable market price or, where no market price is available, 

evidence of spot sale prices is proper.  Where the unavailability of a market 

price is caused by a scarcity of goods of the type involved, a good case is 

normally made for specific performance under this article.  Such scarcity 

conditions, moreover, indicate that the price has risen and under the section 

providing for liberal administration of remedies, opinion evidence as to the 

value of the goods would be admissible in the absence of a market price and a 

liberal construction of allowable consequential damages should also result. 

 

4. This section carries forward the standard rule that the buyer must deduct 

from his damages any expenses saved as a result of the breach. 

 

5. The present section provides a remedy which is completely alternative to 

cover under the preceding section and applies only when and to the extent that 

the buyer has not covered. 

 

 Cross References 

 

Point 3:  Sections 1–106, 2–716 and 2–723. 

 

Point 5:  Section 2–712. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 



"Contract".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–714. Buyer's damages for breach in regard to accepted goods 

 

 A. Where the buyer has accepted goods and given notification (§ 2–607(C)) 

he may recover as damages for any non-conformity of tender the loss resulting 

in the ordinary course of events from the seller's breach as determined in any 

manner which is reasonable. 

 

 B. The measure of damages for breach of warranty is the difference at the 

time and place of acceptance between the value of the goods accepted and the 

value they would have had if they had been as warranted, unless special 

circumstances show proximate damages of a different amount. 

 

 C. In a proper case any incidental and consequential damages under the 

next section may also be recovered. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

714 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section deals with the remedies available to the buyer 

after the goods have been accepted and the time for revocation of acceptance 

has gone by.  This section lays down an explicit provision as to the time and 

place for determining the loss. 

 

The section on deduction of damages from price provides an additional remedy 

for a buyer who still owes part of the purchase price, and frequently the two 

remedies will be available concurrently.  The buyer's failure to notify of his 

claim under the section on effects of acceptance, however, operates to bar his 

remedies under either that section or the present section. 

 

2. The "non-conformity" referred to in Subsection (A) includes not only 

breaches of warranties but also any failure of the seller to perform according 

to his obligations under the contract.  In the case of such non-conformity, the 

buyer is permitted to recover for his loss "in any manner which is reasonable". 

 

3. Subsection (B) describes the usual, standard and reasonable methods of 

ascertaining damages in the case of breach of warranty, but it is not intended 

as an exclusive measure.  It departs from the measure of damages for 

non-delivery in utilizing the place of acceptance rather than the place of 

tender.  In some cases the two may coincide, as where the buyer signifies his 

acceptance upon the tender.  If, however, the nonconformity is such as would 

justify revocation of acceptance, the time and place of acceptance under this 

section is determined as of the buyer's decision not to revoke. 

 

4. The incidental and consequential damages referred to in Subsection (C), 



which will usually accompany an action, brought under this section, are 

discussed in detail in the comment on the next section. 

 

 Cross References 

 

Point 1:  Compare Sections 2–711, 2–607 and 2–717. 

 

Point 2:  Section 2–106. 

 

Point 3:  Sections 2–608 and 2–713. 

 

Point 4:  Section 2–715. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Conform".  Section 2–106. 

 

"Goods".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

§ 2–715. Buyer's incidental and consequential damages 

 

 A. Incidental damages resulting from the seller's breach include expenses 

reasonably incurred in inspection, receipt, transportation and care and custody 

of goods rightfully rejected, any commercially reasonable charges, expenses or 

commissions in connection with effecting cover and any other reasonable expense 

incident to the delay or other breach. 

 

 B. Consequential damages resulting from the seller's breach include: 

 

  1. Any loss resulting from general or particular requirements and 

needs of which the seller at the time of contracting had reason to know 

and which could not reasonably be prevented by cover or otherwise;  and 

 

  2. Injury to person or property proximately resulting from any 

breach of warranty. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

715 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) is intended to provide reimbursement of the 

buyer who incurs reasonable expenses in connection with the handling of 

rightfully rejected goods or goods whose acceptance may be justifiably revoked, 



or in connection with effecting cover where the breach of the contract has in 

non-conformity or non-delivery of the goods.  The incidental damages listed are 

not intended to be exhaustive but are merely illustrative of the typical kinds 

of incidental damages. 

 

2. Subsection (B) operates to allow the buyer, in an appropriate case, any 

consequential damages which are the result of the seller's breach.  The "tacit 

agreement" test for the recovery of consequential damages is rejected.  

Although the older rule at common law which made the seller liable for all 

consequential damages of which he had "reason to know" in advance is followed, 

the liberality of that rule is modified by refusing to permit recovery unless 

the buyer could not reasonably have prevented the loss by cover or otherwise.  

Paragraph (2) modifies the former rule concerning consequential damages 

resulting from breach of warranty by requiring first that the buyer attempt to 

minimize his damages in good faith, either by cover or otherwise. 

 

3. In the absence of excuse under the section on merchant's excuse by failure 

of presupposed conditions, the seller is liable for consequential damages in 

all cases where he had reason to know of the buyer's general or particular 

requirements at the time of contracting.  It is not necessary that there be a 

conscious acceptance of an insurer's liability on the seller's part, nor is his 

obligation for consequential damages limited to cases in which he fails to use 

due effort in good faith. 

 

Particular needs of the buyer must generally be made known to the seller while 

general needs must rarely be made known to charge the seller with knowledge. 

 

Any seller who does not wish to take the risk of consequential damages has 

available the section on contractual limitation of remedy. 

 

4. The burden of proving the extent of loss incurred by way of consequential 

damages is on the buyer, but the section on liberal administration of remedies 

rejects any doctrine of certainty which requires almost mathematical precision 

in the proof of loss.  Loss may be determined in any manner which is reasonable 

under the circumstances. 

 

5. Subsection (B)(2) states the usual rule as to breach of warranty, allowing 

recovery for injuries "proximately" resulting from the breach.  Where the 

injury involved follows the use of goods without discovery of the defect 

causing the damage, the question of "proximate" cause turns on whether it was 

reasonable for the buyer to use the goods without such inspection as would have 

revealed the defects.  If it was not reasonable for him to do so, or if he did 

in fact discover the defect prior to his use, the injury would not proximately 

result from the breach of warranty. 

 

6. In the case of sale of wares to one in the business of reselling them, 

resale is one of the requirements of which the seller has reason to know within 

the meaning of Subsection (13)(1). 

 

 Cross References 

 

Point 1:  Section 2–608. 

 

Point 3:  Sections 1–203, 2–615 and 2–719. 



 

Point 4:  Section 1–106. 

 

 Definitional Cross References 

 

"Cover".  Section 2–712. 

 

"Goods".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Receipt of goods".  Section 2–103. 

 

"Seller".  Section 2–103. 

 

§ 2–716. Buyer's right to specific performance or replevin 

 

 A. Specific performance may be decreed where the goods are unique or in 

other proper circumstances. 

 

 B. The decree for specific performance may include such terms and 

conditions and to payment of the price, damages, or other relief as the court 

may deem just. 

 

 C. The buyer has a right of replevin for goods identified to the contract 

if after reasonable effort he is unable to effect cover for such goods or the 

circumstances reasonably indicate that such effort will be unavailing or if the 

goods have been shipped under reservation and satisfaction of the security 

interest in them has been made or tendered. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

716 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The present section continues in general prior policy as to 

specific performance and injunction against breach.  However, without intending 

to impair in any way the exercise of the court's sound discretion in the 

matter, this article seeks to further a more liberal attitude than some courts 

have shown in connection with the specific performance of contracts of sale. 

 

2. In view of this article's emphasis on the commercial feasibility of 

replacement, a new concept of what are "unique" goods is introduced under this 

section.  Specific performance is no longer limited to goods which are already 

specific or ascertained at the time of contracting.  The test of uniqueness 

under this section must be made in terms of the total situation which 

characterizes the contract.  Output and requirements contracts involving a 

particular or peculiarly available source or market present today the typical 

commercial specific performance situation, as contrasted with contracts for the 

sale of heirlooms or priceless works of art which were usually involved in the 



older cases.  However, uniqueness is not the sole basis of the remedy under 

this section for the relief may also be granted "in other proper circumstances" 

and inability to cover is strong evidence of "other proper circumstances". 

 

3. The legal remedy of replevin is given the buyer in cases in which cover is 

reasonably unavailable and goods have been identified to the contract.  This is 

in addition to the buyer's right to recover identified goods on the seller's 

insolvency (§ 2–502). 

 

4. This section is intended to give the buyer rights to the goods comparable to 

the seller's rights to the price. 

 

5. If a negotiable document of title is outstanding, the buyer's right of 

replevin relates of course to the document not directly to the goods. 

 

 Cross References 

 

Point 3:  Section 2–502. 

 

Point 4:  Section 2–709. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 2–717. Deduction of damages from the price 

 

 The buyer on notifying the seller of his intention to do so may deduct 

all or any part of the damages resulting from any breach of the contract from 

any part of the price still due under the same contract. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

717 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section permits the buyer to deduct from the price damages 

resulting from any breach by the seller and does not limit the relief to cases 

of breach of warranty as did the prior law.  To bring this provision into 

application the breach involved must be of the same contract under which the 

price in question is claimed to have been earned. 

 

2. The buyer, however, must give notice of his intention to withhold all or 

part of the price if he wishes to avoid a default within the meaning of the 

section on insecurity and right to assurances.  In conformity with the general 

policies of this article, no formality of notice is required and any language 



which reasonably indicates the buyer's reason for holding up his payment is 

sufficient. 

 

 Cross References 

 

Point 2:  Section 2–609. 

 

 Definitional Cross References 

 

"Buyer".  Section 2–103. 

 

"Notifies".  Section 1–201. 

 

§ 2–718. Liquidation or limitation of damages:  deposits 

 

 A. Damages for breach by either party may be liquidated in the agreement 

but only at an amount which is reasonable in the light of the anticipated or 

actual harm caused by the breach, the difficulties of proof of loss, and the 

inconvenience or non-feasibility of otherwise obtaining an adequate remedy.  A 

term fixing unreasonably large liquidated damages is void as a penalty. 

 

 B. Where the seller justifiably withholds delivery of goods because of 

the buyer's breach, the buyer is entitled to restitution of any amount by which 

the sum of his payments exceeds: 

 

  1. The amount to which the seller is entitled by virtue of terms 

liquidating the seller's damages in accordance with Subsection (A);  or 

 

  2. In the absence of such terms, twenty percent (20%) of the value 

of the total performance for which the buyer is obligated under the 

contract or five hundred dollars ($500.00), whichever is smaller. 

 

 C. The buyer's right to restitution under Subsection (B) is subject to 

offset to the extent that the seller establishes: 

 

  1. A right to recover damages under the provisions of this article 

other than Subsection (A);  and 

 

  2. The amount or value of any benefits received by the buyer 

directly or indirectly by reason of the contract. 

 

 D. Where a seller has received payment in goods their reasonable value or 

the proceeds of their resale shall be treated as payments for the purposes of 

Subsection (B);  but if the seller has notice of the buyer's breach before 

reselling goods received in part performance, his resale is subject to the 

conditions laid down in this article on resale by an aggrieved seller (§ 2–

706). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 



Changes.  This section is intended to have the same meaning and effect as § 2–

718 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  Under Subsection (A) liquidated damages clauses are allowed 

where the amount involved is reasonable in the light of the circumstances of 

the case.  The Subsection sets forth explicitly the elements to be considered 

in determining the reasonableness of a liquidated damages clause.  A term 

fixing unreasonably large liquidated damages is expressly made void as a 

penalty.  An unreasonably small amount would be subject to similar criticism 

and might be stricken under the section on unconscionable contracts or clauses. 

 

2. Subsection (B) refuses to recognize a forfeiture unless the amount of the 

payment so forfeited represents a reasonable liquidation of damages as 

determined under Subsection (A).  A special exception is made in the case of 

small amounts (twenty percent (20%) of the price or five hundred dollars 

($500.00), whichever is smaller) deposited as security.  No distinction is made 

between cases in which the payment is to be applied on the price and those in 

which it is intended as security for performance.  Subsection (B) is applicable 

to any deposit or down or part payment.  In the case of a deposit or turn in of 

goods resold before the breach, the amount actually received on the resale is 

to be viewed as the deposit rather than the amount allowed the buyer for the 

trade in.  However, if the seller knows of the breach prior to the resale of 

the goods turned in, he must make reasonable efforts to realize their true 

value, and this is assured by requiring him to comply with the conditions laid 

down in the section on resale by an aggrieved seller. 

 

 Cross References 

 

Point 1:  Section 2–302. 

 

Point 2:  Section 2–706. 

 

 Definitional Cross References 

 

"Aggrieved party".  Section 1–201. 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Goods".  Section 2–105. 

 

"Notice".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 



Where damages due to breach of contract are difficult to prove and other 

remedies are not feasible the parties may agree to an estimated amount of 

damages, "liquidated damages".  Such liquidated damages must be reasonable as 

compared to actual damages—liquidated damages which are too high will be 

declared void and unenforceable.  Liquidated damages must meet three tests to 

be permitted:  (1) reasonable amount as compared to actual damages;  (2) actual 

damages difficult to prove;  and (3) other remedies are not feasible. 

 

§ 2–719. Contractual modification or limitation of remedy 

 

 A. Subject to the provisions of Subsections (B) and (C) of this section 

and of the preceding section on liquidation and limitation of damages: 

 

  1. The agreement may provide for remedies in addition to or in 

substitution for those provided in this article and may limit or alter 

the measure of damages recoverable under this article, as by limiting the 

buyer's remedies to return of the goods and repayment of the price or the 

repair and replacement of non-conforming goods or parts;  and 

 

  2. Resort to a remedy as provided is optional unless the remedy is 

expressly agreed to be exclusive, in which case it is the sole remedy. 

 

 B. Where circumstances cause an exclusive or limited remedy to fail of 

its essential purpose, remedy may be had as provided in this Act. 

 

 C. Consequential damages may be limited or excluded unless the limitation 

or exclusion is unconscionable.  Limitation of consequential damages for injury 

to the person in the case of consumer goods is prima facie unconscionable but 

limitation of damages where the loss is commercial is not. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

719 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under this section parties are left free to shape their 

remedies to their particular requirements and reasonable agreements limiting or 

modifying remedies are to be given effect. 

 

However, it is of the very essence of a sales contract that at least minimum 

adequate remedies be available.  If the parties intend to conclude a contract 

for sale within this article they must accept the legal consequence that there 

be at least a fair quantum of remedy for breach of the obligations or duties 

outlined in the contract.  Thus, any clause purporting to modify or limit the 

remedial provisions of this article in an unconscionable manner is subject to 

deletion and in that event the remedies made available by this article are 

applicable as if the stricken cause had never existed.  Similarly, under 

Subsection (B), where an apparently fair and reasonable clause because of 

circumstances fails in its purpose or operates to deprive either party of the 

substantial value of the bargain, it must give way to the general remedy 



provisions of this article. 

 

2. Subsection (A)(2) creates a presumption that clauses prescribing remedies 

are cumulative rather than exclusive.  If the parties intend the term to 

describe the sole remedy under the contract, this must be clearly expressed. 

 

3. Subsection (C) recognizes the validity of clauses limiting or excluding 

consequential damages but makes it clear that they may not operate in an 

unconscionable manner.  Actually such terms are merely an allocation of unknown 

or indeterminable risks.  The seller in all cases is free to disclaim 

warranties in the manner provided in § 2–316. 

 

 Cross References 

 

Point 1:  Section 2–302. 

 

Point 3:  Section 2–316. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Conforming".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Remedy".  Section 1–201. 

 

"Seller".  Section 2–103. 

 

 Special Plain Language Comment 

 

This section permits the parties to limit the remedies available.  For example, 

they could agree that monetary damages are limited to a certain maximum or that 

monetary damages are not available at all, the only remedy available is the 

right to have the goods repaired or replaced.  The Code imposes two 

restrictions on such limitations of remedies:  the remedy must not be so 

limited as to "fail of its essential purpose" nor may the exclusion of 

consequential damages be "unconscionable".  Failure of essential purpose is a 

difficult concept, but it embodies the traditional principle of contract 

interpretation that the interpretation of a provision must take into account 

the purpose of that provision.  For example, a contract for the sale of a 

television set might limit remedies to the repair or replacement of defective 

components.  If a defective picture tube caused the television set to catch on 

fire and be destroyed, such a limitation on remedies would "fail in its 

essential purpose" because no television set would be available to be repaired.  

The buyer could then turn to other remedies under the Code.  The second 

restriction on the limitation of remedies deals with the limitation or 

exclusion of consequential damages.  Because of the potential importance of 

such a limitation, the Code has specifically restricted the ability of parties 



to agree to such limitations, particularly for personal injuries involving 

consumer goods.  For example, if defective wiring in a space heater results in 

third degree burns, the seller's attempt to limit the amount of consequential 

damages to the price of the space heater will not be successful. 

 

§ 2–720. Effect of "cancellation" or "rescission" on claims for antecedent 

breach 

 

 Unless the contrary intention clearly appears, expressions of 

"cancellation" or "rescission" of the contract or the like shall not be 

construed as a renunciation or discharge of any claim in damages for an 

antecedent breach. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

720 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section is designed to safeguard a person holding a right of 

action from any unintentional loss of rights by the ill-advised use of such 

terms as "cancellation", "rescission", or the like.  Once a party's rights have 

accrued they are not to be lightly impaired by concessions made in business 

decency and without intention to forego them.  Therefore, unless the 

cancellation of a contract expressly declares that it is "without reservation 

of rights", or the like, it cannot be considered to be a renunciation under 

this section. 

 

 Cross References 

 

Section 1–107. 

 

 Definitional Cross References 

 

"Cancellation".  Section 2–106. 

 

"Contract".  Section 1–201. 

 

§ 2–721. Remedies for fraud 

 

 Remedies for material misrepresentation or fraud include all remedies 

available under this article for non-fraudulent breach.  Neither rescission or 

a claim for rescission of the contract for sale nor rejection or return of the 

goods shall bar or be deemed inconsistent with a claim for damages or other 

remedy. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 2–

721 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section was drafted to correct the situation by which 

remedies for fraud have been more circumscribed than the more modern and 

mercantile remedies for breach of warranty.  Thus the remedies for fraud are 

extended by this section to coincide in scope with those for non-fraudulent 

breach.  This section thus makes it clear that neither rescission of the 

contract for fraud nor rejection of the goods bars other remedies unless the 

circumstances of the case make the remedies incompatible. 

 

 Definitional Cross References 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

§ 2–722. Who can sue third parties for injury to goods 

 

 Where a third party so deals with goods which have been identified to a 

contract for sale as to cause actionable injury to a party to that contract: 

 

 A. A right of action against the third party is in either party to the 

contract for sale who has title to or a security interest or a special property 

or an insurable interest in the goods;  and if the goods have been destroyed or 

converted a right of action is also in the party who either bore the risk of 

loss under the contract for sale or has since the injury assumed that risk as 

against the other; 

 

 B. If at the time of the injury the party plaintiff did not bear the risk 

of loss as against the other party to the contract for sale and there is no 

arrangement between them for disposition of the recovery, his suit or 

settlement is, subject to his own interest, as a fiduciary for the other party 

to the contract; 

 

 C. Either party may with the consent of the other sue for the benefit of 

whom it may concern. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

722 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section adopts and extends somewhat the principle of the 

statutes which provide for suit by the real party in interest.  The provisions 

of this section apply only after identification of the goods.  Prior to that 

time only the seller has a right of action.  During the period between 



identification and final acceptance (except in the case of revocation of 

acceptance) it is possible for both parties to have the right of action.  Even 

after final acceptance both parties may have the right of action if the seller 

retains possession or otherwise retains an interest. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Buyer".  Section 2–103. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

§ 2–723. Proof of market price:  time and place 

 

 A. If an action based on anticipatory repudiation comes to trial before 

the time for performance with respect to some or all of the goods, any damages 

based on market price (§ 2–708 or § 2–713) shall be determined according to the 

price of such goods prevailing at the time when the aggrieved party learned of 

the repudiation. 

 

 B. If evidence of a price prevailing at the times or places described in 

this article is not readily available the price prevailing within any 

reasonable time before or after the time described or at any other place which 

in commercial judgment or under usage of trade would serve as a reasonable 

substitute for the one described may be used, making any proper allowance for 

the cost of transporting the goods to or from such other place. 

 

 C. Evidence of a relevant price prevailing at a time or place other than 

the one described in this article offered by one party is not admissible unless 

and until he has given the other party such notice as the court finds 

sufficient to prevent unfair surprise. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

723 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section eliminates the most obvious difficulties arising in 

connection with the determination of market price, when that is stipulated as a 

measure of damages by some provision of this article.  Where the appropriate 

market price is not readily available the court is here granted reasonable 



leeway in receiving evidence of prices current in other comparable markets or 

at other times comparable to the one in question.  In accordance with the 

general principle of this article against surprise, however a party intending 

to offer evidence of such a substitute price must give suitable notice to the 

other party. 

 

This section is not intended to exclude the use of any other reasonable method 

of determining market price or of measuring damages if the circumstances of the 

case make this necessary. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Aggrieved party".  Section 1–201. 

 

"Goods".  Section 2–105. 

 

"Notifies".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Usage of trade".  Section 1–205. 

 

§ 2–724. Admissibility of market quotations 

 

 Whenever the prevailing price or value of any goods regularly bought and 

sold in any established commodity market is in issue, reports in official 

publications or trade journals or in newspapers or periodicals of general 

circulation published as the reports of such market shall be admissible in 

evidence.  The circumstances of the preparation of such a report may be shown 

to affect its weight but not its admissibility. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

724 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section makes market quotations admissible in evidence while 

providing for a challenge of the material by showing the circumstances of its 

preparation. 

 

No explicit provisions as to the weight to be given to market quotations is 

contained in this section, but such quotations, in the absence of compelling 

challenge, offer an adequate basis for a verdict. 

 

Market quotations are made admissible when the price or value of goods traded 

"in any established market" is in issue.  The reason of the section does not 



require that the market be closely organized in the manner of a produce 

exchange.  It is sufficient if transactions in the commodity are frequent and 

open enough to make a market established by usage in which one price can be 

expected to affect another and in which an informed report of the range and 

trend of prices can be assumed to be reasonably accurate. 

 

This section does not in any way intend to limit or negate the application of 

similar rules of admissibility to other material, whether by action of the 

courts or by statute.  The purpose of the present section is to assure a 

minimum of mercantile administration in this important situation and not to 

limit any liberalizing trend in modern law. 

 

 Definitional Cross References 

 

"Goods".  Section 2–105. 

 

§ 2–725. Statute of limitations in contracts for sale 

 

 A. An action for breach of any contract for sale must be commenced within 

four years after the cause of action has accrued.  By the original agreement 

the parties may reduce the period of limitation to not less than one year but 

may not extend it. 

 

 B. A cause of action accrues when the breach occurs, regardless of the 

aggrieved party's lack of knowledge of the breach.  A breach of warranty occurs 

when tender of delivery is made, except that where a warranty explicitly 

extends to future performance of the goods and discovery of the breach must 

await the time of such performance the cause of action accrues when the breach 

is or should have been discovered. 

 

 C. Where an action commenced within the time limited by Subsection (A) is 

so terminated as to leave available a remedy by another action for the same 

breach such other action may be commenced after the expiration of the time 

limited and within six months after the termination of the first action unless 

the termination resulted from voluntary discontinuance or from dismissal for 

failure or neglect to prosecute. 

 

 D. This section does not alter the law on tolling of the statute of 

limitations nor does it apply to causes of action which have accrued before 

this Act became effective. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

Note.  At Subsection (D), "becomes" changed to "became". 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 2–

725 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section introduces a uniform statute of limitations for sale 

contracts, thus eliminating the jurisdictional variations and providing needed 



relief for concerns doing business on a nationwide scale whose contracts have 

heretofore been governed by several different periods of limitation depending 

upon the state in which the transaction occurred.  This article takes sales 

contracts out of the general laws limiting the time for commencing contractual 

actions and selects a four-year period as the most appropriate to modern 

business practice.  This is within the normal commercial record keeping period. 

 

Subsection (A) permits the parties to reduce the period of limitation.  The 

minimum period is set at one (1) year.  The parties may not, however, extend 

the statutory period. 

 

Subsection (B), providing that the cause of action accrues when the breach 

occurs, states an exception where the warranty extends to future performance. 

 

Subsection (C) states the saving provision included in many state statutes and 

permits an additional short period for bringing new actions, where suits begun 

within the four-year period have been terminated so as to leave a remedy still 

available for the same breach. 

 

Subsection (D) makes it clear that this article does not purport to alter or 

modify in any respect the law on tolling of the statute of limitations as it 

now prevails in the various jurisdictions. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Aggrieved party".  Section 1–201. 

 

"Agreement".  Section 1–261. 

 

"Contract for sale".  Section 2–106. 

 

"Goods".  Section 2–105. 

 

"Party".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Termination".  Section 2–106. 

 

Article 3. Commercial Paper 

 

Part 1. Short Title, Form and Interpretation 

 

§ 3–101. Short title 

 

 This article shall be known and may be cited as the Navajo Uniform 

Commercial Code—Commercial Paper. 

 

 History 



 

CJA–1–86, January 29, 1986. 

 

§ 3–102. Definitions and index of definitions 

 

 A. In this article unless the context otherwise requires: 

 

  1. "Issue" means the first delivery of an instrument to a holder or 

a remitter. 

 

  2. An "order" is a direction to pay and must be more than an 

authorization or request.  It must identify the person to pay with 

reasonable certainty.  It may be addressed to one or more such persons 

jointly or in the alternative but not in succession. 

 

  3. A "promise" is an undertaking to pay and must be more than an 

acknowledgment of an obligation. 

 

  4. "Secondary party" means a drawer or endorser. 

 

  5. "Instrument" means a negotiable instrument. 

 

 B. Other definitions to this article and the sections in which they 

appear are: 

 

 "Acceptance".  Section 3–410. 

 

 "Accommodation party".  Section 3–415. 

 

 "Alteration".  Section 3–407. 

 

 "Certificate of deposit".  Section 3–104. 

 

 "Certification".  Section 3–411. 

 

 "Check".  Section 3–104. 

 

 "Definite time".  Section 3–109. 

 

 "Dishonor".  Section 3–507. 

 

 "Draft".  Section 3–104. 

 

 "Holder in due course".  Section 3–302. 

 

 "Negotiation".  Section 3–202. 

 

 "Note".  Section 3–104. 

 

 "Notice of dishonor".  Section 3–508. 

 

 "On demand".  Section 3–108. 

 

 "Presentation".  Section 3–504. 



 

 "Protest".  Section 3–509. 

 

 "Restrictive Indorsement".  Section 3–205. 

 

 "Signature".  Section 3–401. 

 

 C. In this article, unless the context otherwise requires: 

 

  1. "Account" means any account with a bank and includes a checking, 

time, interest or savings account; 

 

  2. "Banking day" means that part of any day on which a bank is open 

to the public for carrying on substantially all of its banking functions; 

 

  3. "Clearing house" means any association of banks or other payors 

regularly clearing items; 

 

  4. "Collecting bank" means any bank handling the item for 

collection except the payor bank; 

 

  5. "Customer" means any person having an account with a bank or for 

whom a bank has agreed to collect items and includes a bank carrying an 

account with another bank; 

 

  6. "Depositary bank" means the first bank to which an item is 

transferred for collection even though it is also the payor bank; 

 

  7. "Documentary draft" means any negotiable or non-negotiable draft 

with accompanying documents, securities or other papers to be delivered 

against honor of the draft; 

 

  8. "Intermediary bank" means any bank to which an item is 

transferred in course of collection except the depositary or payor bank; 

 

  9. "Item" means any instrument for the payment of money even though 

it is not negotiable but does not include money; 

 

  10. "Midnight deadline" with respect to a bank is midnight on its 

next banking day following the banking day on which it receives the 

relevant item or notice or from which the time for taking action 

commences to run, whichever is later; 

 

  11. "Payor bank" means a bank by which an item is payable as drawn 

or accepted; 

 

 D. In addition Article 1 contains general definitions and principles of 

construction and interpretation applicable throughout this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  Subsection (C) has been modified to adopt certain definitions found 

in Article 4 of the Uniform Commercial Code which the Navajo Nation has not 

adopted. 

 

Commentary.  1. The definition in Subsection (A)(1) of this section provides 

that the delivery may be to a holder or to a remitter. 

 

2. The definitions of "order" (Subsection (A)(2)) and "promise" (Subsection 

(A)(3)) state principles clearly recognized by the courts.  In the case of 

orders the dividing line between "a direction to pay" and "an authorization or 

request" may not be self-evident in the occasional unusual, and therefore 

non-commercial, case.  The prefixing of words of courtesy to the direction—as 

"please pay" or "kindly pay" should not lead to a holding that the direction 

has degenerated into a mere request.  On the other hand informal language—such 

as "I wish you would pay"—would not qualify as an order and such an instrument 

would be non-negotiable.  The definition of "promise" is intended to make it 

clear that a mere I.O.U. is not a negotiable instrument, and that such phrases 

as "Due Currier & Baker seventeen dollars fourteen cents ($17.14), value 

received" and statements as "I borrowed from P. Shemonia the sum of five 

hundred dollars ($500.00) with four percent (4%) interest;  the borrowed money 

ought to be paid within four months from the above date" were promises 

sufficient to make the instruments into notes. 

 

3. The last sentence of Subsection (A)(2) ("order") permits the order to be 

addressed to one or more persons (as drawees) in the alternative, recognizing 

the practice of corporations issuing dividend checks and of other drawers who 

for commercial convenience name a number of drawees, usually in different parts 

of the country.  The section on presentment provides that presentment may be 

made to any one of such drawees.  Drawees in succession are not permitted 

because the holder should not be required to make more than one presentment, 

and upon the first dishonor should have his recourse against the drawer and 

endorsers. 

 

4. Comments on the definitions indexed follow the sections in which the 

definitions are contained.  The Navajo Nation has not adopted all Articles of 

the Uniform Commercial Code.  The definitions indexed in Subsection (B) 

incorporate certain definitions normally found in Article 4. 

 

5. "Banking Day".  Under this definition that part of a business day when a 

bank is open only for limited functions, e.g., on Saturday evenings to receive 

deposits and cash checks, but with loan, bookkeeping and other departments 

closed, is not part of a banking day. 

 

6. "Clearing House".  Occasionally express companies, governmental agencies and 

other non-banks deal directly with a clearing house;  hence the definition does 

not limit the term to an association of banks. 

 

7. "Customer".  It is to be noted that this term includes a bank carrying an 

account with another bank as well as the more typical non-bank customer or 

depositor. 

 

8. The word "item" is chosen because it is "banking language" and includes 

non-negotiable as well as negotiable paper calling for money and also similar 



paper governed by the Article on Investment Securities (Article (C) (which has 

not been adopted by the Navajo Nation—rights which would be governed under this 

article are governed by Navajo law pursuant to 7 N.N.C. § 204)) as well as that 

governed by this article. 

 

9. "Midnight Deadline".  The use of this phrase is an example of the more 

mechanical approach used in this article.  Midnight is selected as a 

termination point or time limit to obtain greater uniformity and definiteness 

than would be possible from other possible termination points, such as the 

close of the banking day or business day. 

 

10. The definitions relating to banks in general exclude a bank to which an 

item is issued, as such bank does not take by transfer except in the particular 

case covered where the item is issued to a payee for collection, as where a 

corporation is transferring balances from one account to another.  Thus, the 

definition of "depositary bank" does not include the bank to which a check is 

made payable where a check is given in payment of a mortgage.  Such a bank has 

the status of a payee under this article and not that of a collecting bank. 

 

11. The term "payor bank" includes a drawee bank and also a bank at which an 

item is payable if the item constitutes an order on the bank to pay, for it is 

then "payable by" the bank.  If the "at" item is not an order in the particular 

state (see § 3–121), then the bank is not a payor, but will be a presenting or 

collecting bank. 

 

12. Items are sometimes drawn or accepted "payable through" a particular bank.  

Under this section and 9–120, the "payable through" bank (if it in fact handles 

the item) will be a collecting (and often a presenting) bank;  it is not a 

"payor bank". 

 

13. The term intermediary bank includes the last bank in the collection process 

where the payor is not a bar.  Usually the last bank is also a presenting bank. 

 

 Cross References 

 

Point 3:  Section 3–504(C)(1). 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Money".  Section 1–201. 

 

"Person".  Section 1–201. 

 

 Special Plain Language Comment 

 

This article relies heavily upon the use of technical legal terms which are 

defined in this section and in Article 1. 

 



§ 3–103. Limitation on scope of Article 

 

 A. This article does not apply to money documents of title or investment 

securities. 

 

 B. The provisions of this article are subject to the provisions of the 

Article on Secured Transactions (Article 9) and, to the extent provided in 7 

N.N.C. § 204, the Article on Bank Deposits and collections (Article 4) adopted 

by the States in which the bank is located. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

103 of the Uniform Commercial Code adopted by the states except that Articles 7 

and 8 of the Uniform Commercial Code have not been adopted by the Navajo 

Nation. 

 

Commentary.  1.  This article is restricted to commercial paper—that is to say, 

to drafts, checks, certificates of deposit and notes as defined in § 3–104(B).  

Subsection (A) expressly excludes any money, as defined in this Code (§ 1–201), 

even though the money may be in the form of a bank note which meets all the 

requirements of § 3–104(A).  Money is, of course, negotiable at common law or 

under separate statutes, but no provision of this article is applicable to it.  

Subsection (A) also expressly excludes documents of title and investment 

securities. 

 

2. Instruments which fall within the scope of this article may also be subject 

to other Articles of the Code.  In the case of a negotiable instrument which is 

subject to Article 9 because it is used as collateral, the provisions of this 

article continue to be applicable except insofar as there may be conflicting 

provisions in the Secured Transactions Article.  An instrument which qualifies 

as "negotiable" under this article may also qualify as a "security".  The Code 

does not apply to investment securities as such.  An instrument shall be 

treated as negotiable if it qualified as such unless, without reference to the 

Code, the law of a state covering the securities shall apply to it. 

 

3. The Navajo Nation has not yet adopted Articles 7 and 8 of the Uniform 

Commercial Code.  Rights which would be governed by these Articles will be 

governed by Navajo law pursuant to 7 N.N.C. § 204. 

 

 Cross References 

 

Point 1:  Sections 1–201, 3–104(A) and (B), and 3–107. 

 

Point 2:  Article 9 and Section 3–104. 

 

 Definitional Cross References 

 

"Document of title".  Section 1–201. 

 



"Money" Section 1–201. 

 

§ 3–104. Form of negotiable instruments:  "draft";  "check";  "certificate of 

deposit";  "note" 

 

 A. Any writing to be a negotiable instrument within this article must: 

 

  1. Be signed by the maker or drawer;  and 

 

  2. Contain an unconditional promise or order to pay a sum certain 

in money and no other promise, order, obligation or power given by the 

maker or drawer except as authorized by this article;  and 

 

  3. Be payable on demand or at a definite time;  and 

 

  4. Be payable to order or to bearer. 

 

 B. A writing which complies with the requirements of this section is: 

 

  1. A "draft" ("bill of exchange") if it is an order; 

 

  2. A "check" if it is a draft drawn on a bank and payable on 

demand; 

 

  3. A "certificate of deposit" if it is an acknowledgment by a bank 

of receipt of money with an engagement to repay it; 

 

  4. A "note" if it is a promise other than a certificate of deposit. 

 

 C. As used in other Articles of this Code, and as the context may 

require, the terms "draft", "check", "certificate of deposit" and "note" may 

refer to instruments which are not negotiable within this article as well as to 

instruments which are so negotiable. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

104 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  Under Subsection (A)(2) any writing, to be a negotiable 

instrument within this article, must be payable in money. "Within this article" 

in Subsection (A) leaves open the possibility that some writings may be made 

negotiable by other statutes or by judicial decision.  The same is true as to 

any new type of paper which commercial practice may develop in the future. 

 

2. While a writing cannot be made a negotiable instrument within this article 

by contract or by conduct, nothing in this section is intended to mean that in 

a particular case a court may not arrive at a result similar to that of 

negotiability by finding that the obligor is estopped by his conduct from 

asserting a defense against a bona fide purchaser.  Such an estoppel rests upon 



ordinary principles of the law of simple contract;  it does not depend upon 

negotiability, and it does not make the writing negotiable for any other 

purpose.  But a contract to build a house or to employ a workman, or equally a 

security agreement does not become a negotiable instrument by the mere 

insertion of a clause agreeing that it shall be one. 

 

3. Section 3–112 permits an instrument to carry certain limited obligations or 

powers in addition to the simple promise or order to pay money.  Subsection (A) 

of this section is intended to say that it cannot carry others. 

 

4. Any writing which meets the requirements of Subsection (A) and is not 

excluded under § 3–103 is a negotiable instrument, and all sections of this 

article apply to it, even though it may contain additional language beyond that 

contemplated by this section.  Such an instrument is a draft, a check, a 

certificate of deposit or a note as defined in Subsection (B).  Traveler's 

checks in the usual form, for instance, are negotiable instruments under this 

article when they have been completed by the identifying signature. 

 

5. This article requires that the instrument must follow the language of this 

section, or that a clear equivalent must be found, and that in doubtful cases 

the decision should be against negotiability. 

 

6. Subsection (C) is intended to make clear the same policy expressed in § 3–

805. 

 

 Cross References 

 

Sections 3–105 through 3–112, 3–401, 3–402 and 3–403. 

 

Point 1:  Section 3–107. 

 

Point 3:  Section 3–112. 

 

Point 4:  Sections 3–103 and 3–805. 

 

Point 6:  Section 3–805. 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Bearer".  Section 1–201. 

 

"Definite time".  Section 3–109. 

 

"Money".  Section 1–201. 

 

"On demand".  Section 3–108. 

 

"Promise".  Section 3–102. 

 

"Signed".  Section 1–201. 

 

"Term".  Section 1–201. 



 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

Article Three covers two types of written documents;  notes, which record a 

promise of one person to pay another, and drafts, which are an order from one 

person to another to pay a third person.  A check is a draft addressed to a 

bank.  Drafts and notes can be used to pay for transactions, and that use is 

encouraged by the concept of "negotiability".  A negotiable note or draft may 

be transferred in such a way that the recipient takes it without being bound by 

any of the claims or defenses which might be used against prior holders of the 

note or draft. 

 

§ 3–105. When promise or order unconditional 

 

 A. A promise or order otherwise unconditional is not made conditional by 

the fact that the instrument: 

 

  1. Is subject to implied or constructive conditions;  or 

 

  2. States its consideration, whether performed or promised, or the 

transaction which gave rise to the instrument, or that the promise or 

order is made or the instrument matures in accordance with or "as per" 

such transaction;  or 

 

  3. Refers to or states that it arises out of a separate agreement 

or refers to a separate agreement for rights as to repayment or 

acceleration;  or 

 

  4. States that it is drawn under a letter of credit;  or 

 

  5. States that it is secured, whether by mortgage, reservation of 

title or otherwise;  or 

 

  6. Indicates a particular account to be debited or any other fund 

or source from which reimbursement is expected;  or 

 

  7. Is limited to payment out of a particular fund or the proceeds 

of a particular source, if the instrument is issued by a government or 

governmental agency or unit;  or 

 

  8. Is limited to payment out of the entire assets or a partnership, 

unincorporated association, trust or estate by or on behalf of which the 

instrument is issued. 

 

 B. A promise or order is not unconditional if the instrument: 

 

  1. States that it is subject to or governed by any other agreement;  

or 

 

  2. States that is to be paid only out of a particular fund or 

source except as provided in this section. 

 



 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

105 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section is intended to make it clear that, so far as 

negotiability is affected, the conditional or unconditional character of the 

promise or order is to be determined by what is expressed in the instrument 

itself, and to permit certain specific limitations upon the terms of payment. 

 

 1. Subsection (A)(1) rejects the theory of decisions which have held that a 

recital in an instrument that is given in return for an executory promise gives 

rise to an implied condition that the instrument is not to be paid if the 

promise is not performed, and that this condition destroys negotiability.  

Nothing in the section is intended to imply that language may not be fairly 

construed to mean what it says, but implications, whether of law or fact, are 

not to be considered in determining negotiability. 

 

2. The final clause of Subsection (A)(2) is intended to resolve a conflict in 

the decisions over the effect of such language as, "This note is given for 

payment as per contract for the purchase of goods of even date, maturity being 

in conformity with the terms of such contract".  It adopts the general 

commercial understanding that such language is intended as a mere recital of 

the origin of the instrument and a reference to the transaction for 

information, but is not meant to condition payment according to the terms of 

any other agreement. 

 

3. Subsection (A)(3) likewise is intended to resolve a conflict, and to reject 

cases in which a reference to a separate agreement was held to mean that 

payment of the instrument must be limited in accordance with the terms of the 

agreement, and hence was conditioned by it.  Such a reference normally is 

inserted for the purpose of making a record or giving information to anyone who 

may be interested, and in the absence of any express statement to that effect 

is not intended to limit the terms of payment.  Inasmuch as rights as to 

prepayment or acceleration has to do with a "speed-up" in payment and since 

notes frequently refer to separate agreements for a statement of these rights, 

such reference does not destroy negotiability even though it has mild aspects 

of incorporation by reference.  The general reasoning with respect to 

subparagraph (3) also applies to a draft which on its face states that it is 

drawn under a letter of credit (subparagraph (4)).  Paragraphs (3) and (4) 

therefore adopt the position that negotiability is not affected.  If the 

reference goes further and provides that payment must be made according to the 

terms of the agreement, it falls under Subsection (B)(1). 

 

4. Subsection (A)(5) is intended to settle another conflict in the decisions, 

over the effect of "title security notes" and other instruments which recite 

the security given.  It rejects cases which have held that the mere statement 

that the instrument is secured, by reservation of title or otherwise, carries 

the implied condition that payment is to be made only if the security agreement 

is fully performed.  Again such a recital normally is included only for the 



purpose of making a record or giving information, and is not intended to 

condition payment in any way. 

 

5. Subsection (A)(7) is intended to permit municipal governments, municipal 

corporations, tribal government corporations or other governments or 

governmental agencies to draw checks or to issue other short-term commercial 

paper in which payment is limited to a particular fund or to the proceeds of 

particular taxes or other sources of revenue.  The provision will permit some 

tribal warrants to be negotiable if they are in proper form.  Normally such 

warrants lack the words "order" or "bearer", or are marked "Not Negotiable", or 

are payable only in serial order, which make them conditional. 

 

6. Subsection (A)(8) adopts the policy of decisions holding that an instrument 

issued by an unincorporated association is negotiable although its payment is 

expressly limited to the assets of the association, excluding the liability of 

individual members;  and recognizing as negotiable an instrument issued by a 

trust estate without personal liability of the trustee.  The policy is extended 

to a partnership and to any estate.  The provision affects only the 

negotiability of the instrument, and is not intended to change the law of any 

jurisdiction as to the liability of a partner, trustee, executor, 

administrator, or any other person on such an instrument. 

 

7. Subsection (B)(1) retains the generally accepted rule that where an 

instrument contains such language as "subject to terms of contract between 

maker and payee of this date", its payment is conditioned according to the 

terms of the agreement and the instrument is not negotiable.  The distinction 

is between a mere recital of the existence of the separate agreement or a 

reference to it for information, which under Subsection (A)(3) will not affect 

negotiability, and any language which, fairly construed, requires the holder to 

look to the other agreement for the terms of payment.  The intent of the 

provision is that an instrument is not negotiable unless the holder can 

ascertain all of its essential terms from its face.  In the specific instance 

of rights as to prepayment or acceleration, however, there may be a reference 

to a separate agreement without destroying negotiability. 

 

8. Subsection (B)(2) restates the last sentence of § 3 of the original act.  As 

noted above, exceptions are made by paragraphs (7) and (8) of Subsection (A) in 

favor of instruments issued by governments or governmental agencies, or by a 

partnership, unincorporated association, trust or estate. 

 

 Cross References 

 

Section 3–104. 

 

 Definitional Cross References 

 

"Account".  Section 3–102. 

 

"Agreement".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 



"Order".  Section 3–102. 

 

"Promise".  Section 3–102. 

 

 Special Plain Language Comment 

 

If a commercial paper is subject to or governed by another agreement, the 

promise that it carries is conditional and, therefore, the paper is not 

"negotiable".  Mere references to another agreement do not affect 

negotiability.  See § 3–104. 

 

§ 3–106. Sum certain 

 

 A. The sum payable is a sum certain even though it is to be paid: 

 

  1. With stated interest or by stated installments;  or 

 

  2. With stated different rates of interest before and after default 

or a specified date;  or 

 

  3. With a stated discount or addition if paid before of after the 

date fixed for payment;  or 

 

  4. With exchange or less exchange, whether at a fixed rate or at 

the current rate;  or 

 

  5. With costs of collection or an attorney's fee or both upon 

default. 

 

 B. Nothing in this section shall validate any term which is otherwise 

illegal. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

106 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The language clarifies the effect of references to interest, 

discounts or additions, exchange, costs and attorney's fees, and acceleration 

or extension. 

 

1. The section rejects decisions which have denied negotiability to a note with 

a term providing for discount for early payment on the ground that at the time 

of issue the amount payable was not certain.  It is sufficient that at anytime 

of payment the holder is able to determine the amount then payable from the 

instrument itself with any necessary computation.  Thus, a demand note bearing 

interest at six per cent is negotiable.  A stated discount or addition for 

early or late payment does not affect the certainty of the sum as long as the 

computation can be made, nor do different rates of interest before and after 

default or a specified date.  The computation must be one which can be made 



from the instrument itself without reference to any outside source, and this 

section does not make negotiable a note payable with interest "at the current 

rate". 

 

2. Paragraph (4) recognizes the occasional practice of making the instrument 

payable with exchange deducted rather than added. 

 

3. In paragraph (5) "upon default" is substituted for the language of the 

original Subsection (A)(5) in order to include any default in payment of 

interest or installments. 

 

4. The section contains no specific language relating to the effect of 

acceleration clauses on the certainty of the sum payable.  This article (§ 3–

109, Definite Time) broadly validates acceleration clauses;  it is not 

necessary to state the matter in this section as well. 

 

5. Subsection (B) is intended to make it clear that this section is concerned 

only with the effect of usurious interest or other illegal obligations upon 

negotiability, and is not meant to change the law of the Navajo Nation as to 

the validity of the term itself. 

 

 Cross References 

 

Section 3–104. 

 

Point 4:  Section 3–109. 

 

 Definitional Cross References 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when an instrument evidences an obligation for a "sum 

certain" and thus satisfies one requirement for the instrument to be 

"negotiable".  See § 3–104. 

 

§ 3–107. Money 

 

 A. An instrument is payable in money if the medium of exchange in which 

it is payable is money at the time the instrument is made.  An instrument 

payable in "currency" or "current funds" or "immediately available funds" is 

payable in money. 

 

 B. A promise or order to pay a sum stated in a foreign currency is for a 

sum certain in money and, unless a different medium of payment is specified in 

the instrument, may be satisfied by payment of that number of dollars which the 

stated foreign currency win purchase at the buying sight rate for that currency 

on the day on which the instrument is payable or, if payable on demand, on the 

date of demand.  If such an instrument specifies a foreign currency as the 

medium of payment the instrument is payable in that currency. 

 

 History 

 



CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

107 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section makes clear when an instrument is payable in money 

and states rules applicable to instruments drawn payable in a foreign currency. 

 

1. The term "money" is defined in § 1–201 as a "a medium of exchange authorized 

or adopted by a domestic or foreign government as a part of its currency".  

That definition rejects the narrow view that "money" is limited to legal 

tender.  Legal tender acts do no more than designate a particular kind of money 

which the obligee will be required to accept in discharge of an obligation.  It 

rejects also the contention sometimes advanced that "money" includes any medium 

of exchange current and accepted in the particular community, whether it be 

gold dust, beaver pelts, or cigarettes in occupied Germany.  Such unusual 

"currency" is necessarily of uncertain and fluctuating value, and an instrument 

intended to pass generally in commerce as negotiable may not be made payable 

therein. 

 

The test adopted is that of the sanction of government, which recognizes the 

circulating medium as a part of the official currency of that government.  In 

particular, the provision adopts the position that an instrument expressing the 

amount to be paid in sterling, francs, lire or other recognized currency of a 

foreign government is negotiable even though payable in the United States. 

 

2. The provision on "currency" or "current funds" or "immediately available 

funds" accepts the view that "currency" or "current funds" or "immediately 

available funds" means that the instrument is payable in money. 

 

3. Either the amount to be paid or the medium of payment may be expressed in 

terms of a particular kind of money.  A draft passing between Toronto and 

Buffalo may, according to the desire and convenience of the parties, call for 

payment of 100 United States dollars or of 100 Canadian dollars;  and it may 

require either sum to be paid in either currency.  Under this section an 

instrument in any of these forms is negotiable, whether payable in Toronto or 

in Buffalo. 

 

4. As stated in the preceding paragraph the intention of the parties in making 

an instrument payable in a foreign currency may be that the medium of payment 

shall be either dollars measured by the foreign currency or the foreign 

currency in which the instrument is drawn.  Under Subsection (B) the 

presumption is, unless the instrument otherwise specifies, that the obligation 

may be satisfied by payment in dollars in an amount determined by the buying 

sight rate for the foreign currency on the day the instrument becomes payable.  

Inasmuch as the buying sight rate win fluctuate from day to day, it might be 

argued that an instrument expressed in a foreign currency but actually payable 

in dollars is not for a "sum certain".  Subsection (B) makes it clear that for 

the purposes of negotiability under this article such an instrument, despite 

exchange fluctuations is for a sum certain. 

 

 Cross References 



 

Section 3–104. 

 

Point 1:  Section 1–201. 

 

Point 4:  Section 3–109. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Money".  Section 1–201. 

 

"Order".  Section 3–102. 

 

"Promise".  Section 3–102. 

 

"Purchase".  Section 1–201. 

 

§ 3–108. Payable on demand 

 

 Instruments payable on demand include those payable at sight or on 

presentation and those in which no time for payment is stated. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

108 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The need for certainty in determining the value of an instrument 

requires that the time when payment can be compelled be determinable from its 

face.  Likewise, the time when the statute of limitations starts to run must be 

clear.  This section makes certain instruments payable on demand, although they 

do not expressly so state. 

 

 Cross References 

 

Sections 3–104, 3–302 and 3–501(D). 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

§ 3–109. Definite time 

 

 A. An instrument is payable at a definite time if by its terms it is 

payable: 

 

  1. On or before a stated date or at a fixed period after a stated 

date;  or 



 

  2. At a fixed period after sight;  or 

 

  3. At a definite time subject to any acceleration;  or 

 

  4. At a definite time subject to extension at the option of the 

holder, or to extension to a further definite time at the option of the 

maker or acceptor or automatically upon or after a specified act or 

event. 

 

 B. An instrument which by its terms is otherwise payable only upon an act 

or event uncertain as to time of occurrence is not payable at a definite time 

even though the act or event has occurred. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

109 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The time of payment is definite if it can be determined from 

the face of the instrument. 

 

2. An undated instrument payable "thirty days after date" is not payable at a 

definite time, since the time of payment cannot be determined on its face.  It 

is, however, an incomplete instrument within the provisions of § 3–115 dealing 

with such instruments and maybe completed by dating it.  It is then payable at 

a definite time. 

 

3. Subsection (A)(3) makes clear that, as far as certainty of time of payment 

is concerned, a note payable at a definite time but subject to acceleration is 

no less certain than a note payable on demand, whose negotiability never has 

been questioned.  It is in fact more certain, since it at least states a 

definite time beyond which the instrument cannot run.  Objections to the 

acceleration clause must be based rather on the possibility of abuse by the 

holder, which has nothing to do with negotiability and is not limited to 

negotiable instruments.  That problem is now covered by § 1–208. 

 

Subsection (A)(3) is intended to mean that the certainty of time of payment or 

the negotiability of the instrument is not affected by any acceleration clause, 

whether acceleration be at the option of the maker or the holder, or automatic 

upon the occurrence of some event, and whether it be conditional or 

unrestricted.  If the acceleration term it self is uncertain it may fail on 

ordinary contract principles, but the instrument then remains negotiable and is 

payable at a definite time. 

 

The effect of acceleration clauses upon a holder in due course is covered by 

the definition of the holder in due course (§ 3–302 and by the section on 

notice to purchaser § 3–304(C)).  If the purchaser is not aware of any 

acceleration, his delay in making presentment may be excused under the section 

dealing with excused presentment (§ 3–511(A)). 



 

4. Subsection (A)(4) adopts the generally accepted rule that a clause providing 

for extension at the option of the holder, even without a time limit, does not 

affect negotiability since the holder is given only a right which he would have 

without the clause.  If the extension is to be at the option of the maker or 

acceptor or is to be automatic, a definite time limit must be stated or the 

time of payment remains uncertain, and the instrument is not negotiable.  Where 

such a limit is stated, the effect upon certainty of time of payment is the 

same as if the instrument were made payable at the ultimate date with a term 

providing for acceleration. 

 

The construction and effect of extension clauses is covered by § 3–118(F) on 

ambiguous terms and rules of construction, to which reference should be made. 

 

 Cross References 

 

Section 3–104. 

 

Point 2:  Section 3–115. 

 

Point 3:  Section 1–208, 3–118(F), 3–304(C) and 3–511(A). 

 

Point 4:  Section 3–118(F). 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when an instrument is payable at a "definite time" and 

thus satisfies one requirement for the instrument to be "negotiable".  See § 3–

104. 

 

§ 3–110. Payable to order 

 

 A. An instrument is payable to order when by its terms it is payable to 

the order or assigns of any person therein specified with reasonable certainty, 

or to him or his order, or when it is conspicuously designated on its face as 

"exchange" or the like and names a payee.  It maybe payable to the order of: 

 

  1. The maker or drawer;  or 

 

  2. The drawee;  or 

 

  3. A payee who is not maker, drawer or drawee;  or 

 

  4. Two or more payees together or in the alternative;  or 

 

  5. An estate, trust or fund, in which case it is payable to the 



order of the representative of such estate, trust or fund or his 

successors;  or 

 

  6. An office, or an officer by his title as such, in which case it 

is payable to the principal but the incumbent of the office or his 

successors may act as if he or they were the holder;  or 

 

  7. A partnership or unincorporated association, in which case it is 

payable to the partnership or association and may be indorsed or 

transferred by any person thereto authorized. 

 

 B. An instrument not payable to order is not made so payable by such 

words as "payable upon return of this instrument properly indorsed". 

 

 C. An instrument made payable both to order and to bearer is payable to 

order unless the bearer words are handwritten or typewritten. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

110 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A)(4) is intended to eliminate the word "jointly", 

which has carried a possible implication of a right of survivorship.  Normally, 

an instrument payable to "A and B" is intended to be payable to the two parties 

as tenants in common, and there is no survivorship in the absence of express 

language to that effect.  The instrument may be payable to "A and B", in which 

case it is payable to either A or B individually.  It may be made payable to "A 

and/or B", in which case it is payable either to A or to B singly, or to the 

two together.  The negotiation, enforcement and discharge of the instrument in 

all such cases are covered by the section on instruments payable to two or more 

persons (§ 3–116). 

 

2. Subsection (A)(5) is intended to change the result of decisions which have 

held that an instrument payable to the order of the estate of a decedent was 

payable to bearer, on the ground that the name of the payee did not purport to 

be that of any person.  The intent in such case is obviously not to make the 

instrument payable to bearer, but to the order of the representative of the 

estate.  The provision extends the same principle to an instrument payable to 

the order of "Tilden Trust", or "Community Fund".  So long as the payee can be 

identified it is not necessary that it be a legal entity, and in each case the 

instrument is treated as payable to the order of the appropriate representative 

or his successor. 

 

3. Under Subsection (A)(6) an instrument may be made payable to the office 

itself ("Swedish Consulate") or to the officer by his title as such ("Treasurer 

of the City Club").  In either case it runs to the incumbent of the office and 

his successors.  The effect of instruments in such a form is covered by the 

section on instruments payable with words of description (§ 3–117). 

 



4. Instruments made payable to associations are order paper payable as designed 

and not bearer paper (Subsection (A)(7)).  As in the case of incorporated 

associations, any person having authority from the partnership or association 

to whose order the instrument is payable may indorse or otherwise deal with the 

instrument. 

 

5. Subsection (B) is intended to change the result of cases holding that 

"payable upon return of this certificate properly indorsed" indicated an 

intention to make the instrument payable to any indorsee and so must be 

construed as the equivalent of "Pay to order".  Ordinarily, the purpose of such 

language is only to insure return of the instrument with indorsement in lieu of 

a receipt, and the word "order" is omitted with the intention that the 

instrument shall not be negotiable. 

 

6. Subsection (C) is directed at occasional instruments reading "Pay to the 

order of John Doe or bearer".  Such language usually is found only where the 

drawer has filled in the name of the payee on a printed form, without intending 

the ambiguity or noticing the word "bearer".  Under such circumstances the name 

of the specified payee indicates an intent that the order words shall control.  

If the word "bearer" is handwritten or typewritten, there is sufficient 

indication of an intent that the instrument shall be payable to bearer.  

Instruments payable to "order of bearer" are covered not by this section but by 

the following § 3–111. 

 

 Cross References 

 

Sections 3–104 and 3–111. 

 

Point 1:  Section 3–116. 

 

Points 2, 3 and 4:  Section 3–117. 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Conspicuous".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Negotiation".  Section 3–202. 

 

"Person".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when an instrument is payable "to order" and thus 

satisfies one requirement for the instrument to be "negotiable".  See § 3–104. 

 

§ 3–111. Payable to bearer 

 

 An instrument is payable to bearer when by its terms it is payable to: 



 

 A. Bearer or the order of bearer;  or 

 

 B. A specified person or bearer;  or 

 

 C. "Cash" or the order of "cash", or any other indication which does not 

purport to designate a specific payee. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

111 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Language such as "order of bearer" usually results when a 

printed form is used and the word "bearer" is filled in.  Subsection (A) 

rejects the view that the instrument is payable to order, and adopts the 

position that "bearer" is the unusual word and should control.  Compare Comment 

6 to § 3–110. 

 

2. Subsection (C) is reworded to remove any possible implication that "Pay to 

the order of ___________________" makes the instrument payable to bearer.  It 

is an incomplete order instrument, and falls under § 3–115.  Likewise "Pay 

Treasurer of X Corporation" does not mean pay bearer, even though there may be 

no such officer.  Instruments payable to the order of an estate, trust, fund, 

partnership, unincorporated association or office are covered by the preceding 

section.  This Subsection applies only to such language as "Pay Cash", "Pay to 

the order of cash", "Pay bills payable", "Pay to the order of one keg of 

nails", or other words which do not purport to designate any specific payee. 

 

3. It should be noted that § 3–204 on special indorsement permits bearer paper 

to be made payable to order, by allowing the special indorsement to control. 

 

 Cross References 

 

Sections 3–104, 3–405 and 3–204. 

 

Point 2:  Sections 3–110(A)(1) and (6) and 3–115. 

 

Point 3:  Section 3–204. 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Term".  Section 1–201. 

 



 Special Plain Language Comment 

 

This section describes when an instrument is payable "to bearer" and thus 

satisfies one requirement for the instrument to be "negotiable".  See § 3–104. 

 

§ 3–112. Terms and omissions not affecting negotiability 

 

 A. The negotiability of an instrument is not affected by: 

 

  1. The omission of a statement of any consideration or of the place 

where the instrument is drawn or payable;  or 

 

  2. A statement that collateral has been given to secure obligations 

either on the instrument or otherwise of an obligor on the instrument or 

that in case of default on those obligations the holder may realize on or 

dispose of the collateral;  or 

 

  3. A promise or power to maintain or protect collateral or to give 

additional collateral;  or 

 

  4. A term authorizing a confession of judgment on the instrument if 

it is not paid when due;  or 

 

  5. A term purporting to waive the benefit of any law intended for 

the advantage or protection of any obligor;  or 

 

  6. A term in a draft providing that the payee by indorsing or 

cashing it acknowledges full satisfaction of an obligation of the drawer;  

or 

 

  7. A statement in a draft drawn in a set of parts (§ 3–801) to the 

effect that the order is effective only if no other part has been 

honored. 

 

 B. Nothing in this section shall validate any term which is otherwise 

illegal. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

112 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section permits the insertion of certain obligations and 

powers in addition to the simple promise or order to pay money.  Under § 3–104, 

dealing with form of negotiable instruments, the instrument may not contain any 

other promise, order, obligation or power. 

 

1. Subsection (A)(2) permits a clause authorizing the sale or disposition of 

collateral given to secure obligations either on the instrument or otherwise of 

an obligor on the instrument upon any default in those obligations, including a 



default in payment of an installment or of interest.  It is not limited to 

default at maturity.  The reference to obligations of an obligor on the 

instrument is intended to recognize so-called cross collateral provisions that 

appear in collateral note forms used by banks and others throughout the United 

States and to permit the use of these provisions without destroying 

negotiability.  Paragraph (3) permits a clause containing a promise or power to 

maintain or protect collateral or to give additional collateral, whether on 

demand or on some other condition.  Such terms frequently are accompanied by a 

provision for acceleration if the collateral is not given, which is permitted 

by the section on what constitutes a definite time.  Section 1–208 should be 

consulted as to the construction to be given such clauses under this Code. 

 

2. Paragraph (4) is intended to mean that a confession of judgment may be 

authorized only if the instrument is not paid when due, and that otherwise 

negotiability is affected.  Subsection (B) is intended to say that any such 

local rule remains unchanged, and that the clause itself may be invalid, 

although the negotiability of the instrument is not affected. 

 

3. Paragraph (5) applies not only to any waiver of the benefits of this 

article, such as presentment, notice of dishonor or protest, but also to a 

waiver of the benefits of any other law, such as a homestead exemption.  Again 

Subsection (B) is intended to mean that any rule which invalidates the waiver 

itself is not changed, and that while negotiability is not affected, a waiver 

of the statute of limitations contained in an instrument may be invalid. 

 

This paragraph is to be read together with § 3–104(A) on form of negotiable 

instruments.  A waiver cannot make the instrument negotiable within this 

article where it does not comply with the requirements of that section. 

 

 Cross References 

 

Sections 3–104 and 3–105. 

 

Point 1:  Sections 1–208 and 3–109(A)(3). 

 

Point 3:  Section 3–104. 

 

 Definitional Cross References 

 

"Draft".  Section 3–104. 

 

"Instrument".  Section 3–102. 

 

"On demand".  Section 3–108. 

 

"Promise".  Section 3–102. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the provisions which can be added or omitted from an 

instrument without affecting its "negotiability".  See § 3–104. 

 



§ 3–113. Seal 

 

 An instrument otherwise negotiable is within this article even though it 

is under a seal. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

113 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section is intended to place sealed instruments on the same 

footing as any other instruments so far as all sections of this article are 

concerned.  It does not affect any other statutes or rules of law relating to 

sealed instruments except insofar as, in the case of negotiable instruments, 

they are inconsistent with this article.  Thus, a sealed instrument which is 

within this article may still be subject to a longer statute of limitations 

than negotiable instruments not under seal, or to such local rules of 

procedures as that it may be enforced by an action of special assumpsit. 

 

 Cross References 

 

Section 3–104. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

§ 3–114. Date, antedating, postdating 

 

 A. The negotiability of an instrument is not affected by the fact that it 

is undated, antedated or postdated. 

 

 B. Where an instrument is antedated or postdated the time when it is 

payable is determined by the stated date if the instrument is payable on demand 

or at a fixed period after date. 

 

 C. Where the instrument or any signature thereon is dated, the date is 

presumed to be correct. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

114 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Any fraud or illegality connected with the date of an 

instrument does not affect its negotiability, but is merely a defense under §§ 



3–306 and 3–307 to the same extent as any other fraud or illegality. 

 

2. An undated instrument payable "thirty days after date" is uncertain as to 

time of payment, and does not fall within § 3–109(A)(1) on definite time.  It 

is, however, an incomplete instrument, and the date may be inserted as provided 

in the section dealing with such instruments (§ 3–115).  When the instrument 

has been dated, this Subsection follows decisions providing that the time of 

payment is to be determined from the stated date, even though the instrument is 

antedated or postdated.  An antedated instrument may thus be due before it is 

issued.  As to the liability of indorsers in such a case, see § 3–501(D), on 

indorsement after maturity. 

 

3. As to the meaning of "presumed", see § 1–201. 

 

 Cross References 

 

Point 1:  Sections 3–306 and 3–307. 

 

Point 2:  Sections 3–109(A)(1), 3–115 and 3–501(D). 

 

Point 3:  Section 1–201. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"On demand".  Section 3–108. 

 

"Presumed".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

§ 3–115. Incomplete instruments 

 

 A. When a paper whose contents at the time of signing show that it is 

intended to become an instrument is signed while still incomplete in any 

necessary respect, it cannot be enforced until completed, but when it is 

completed in accordance with authority given it is effective as completed. 

 

 B. If the completion is unauthorized, the rules as to material alteration 

apply (§ 3–407), even though the paper was not delivered by the maker or 

drawer;  but the burden of establishing that any completion is unauthorized is 

on the party so asserting. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

115 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. The language "signed while still incomplete in any necessary 

respect" in Subsection (A) makes it entirely clear that a complete writing 

which lacks an essential element of an instrument and contains no blanks or 

spaces or anything else to indicate that what is missing is to be supplied, 

does not fall within the section. "Necessary" means necessary to a complete 

instrument.  It will always include the promise or order, the designation of 

the payee, and the amount payable.  It may include the time of payment where a 

blank is left for that time to be filled in;  but where it is clear that no 

time is intended to be stated the instrument is complete, and is payable on 

demand under § 3–108.  It does not include the date if issue, which under § 3–

114(A) is not essential, unless the instrument is made payable at a fixed 

period after that date. 

 

2. The omission of any reference to signature of a blank paper is not intended, 

however, to mean that any person may not be authorized to write in an 

instrument over a signature either before or after delivery. 

 

3. Subsection (B) states the rule generally recognized by the courts, that any 

unauthorized completion is an alteration of the instrument which stands on the 

same footing as any other alteration.  Reference is therefore made to § 3–407 

where the effect of alteration is stated.  Subsection (C) of that section 

provides that a subsequent holder in due course may in all cases enforce the 

instrument as completed. 

 

4. Under this article (§ 3–305 and 3–407) neither non-delivery nor unauthorized 

completion is a defense against a holder in due course, and it would be 

illogical that the two together should invalidate the instrument in his hands.  

A holder in due course sees and takes the same paper, whether it was complete 

when stolen or completed afterward by the thief, and in each case he relies in 

good faith on the maker's signature.  The loss should fall upon the party whose 

conduct in signing blank paper has made the fraud possible, rather than upon 

the innocent purchaser.  The result is consistent with the theory of decisions 

holding the drawer of a check stolen and afterwards filled in to be estopped 

from setting up the non-delivery against an innocent party. 

 

5. The language on burden of establishing unauthorized completion follows the 

generally accepted rule that the full burden of proof by a preponderance of the 

evidence is upon the party attacking the completed instrument.  "Burden of 

establishing" is defined in § 1–201. 

 

 Cross References 

 

Point 1:  Sections 3–108 and 3–114(A) 

 

Point 3:  Section 3–407. 

 

Point 4:  Sections 3–305(B), 3–407(C) and 4–401. 

 

Point 5:  Section 1–201. 

 

 Definitional Cross References 

 

"Alteration".  Section 3–407. 



 

"Burden of establishing".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

§ 3–116. Instruments payable to two or more persons 

 

 An instrument payable to the order of two or more persons: 

 

 A. If in the alternative is payable to any one of them and may be 

negotiated, discharged or enforced by any of them who has possession of it; 

 

 B. If not in the alternative is payable to all of them and may be 

negotiated, discharged or enforced only by all of them. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

116 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  There is a clear distinction between an instrument payable to "A 

or B" and one payable to "A and B".  The first names either A or B as payee, so 

that either of them who is in possession becomes a holder as that term is 

defined in § 1–201 and may negotiate, enforce or discharge the instrument.  The 

second is payable only to A and B together, and both must indorse in order to 

negotiate the instrument, although one may of course be authorized to sign for 

the other.  Likewise both must join in any action to enforce the instrument, 

and the rights of one are not discharged without his consent by the act of the 

other. 

 

If the instrument is payable to "A and/or B", it is payable in the alternative 

to A, or to B, or to A and B together, and it may be negotiated, enforced or 

discharged accordingly. 

 

 Cross References 

 

Section 1–201. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 



§ 3–117. Instruments payable with words of description 

 

 An instrument made payable to a named person with the addition of words 

describing him: 

 

 A. As agent or officer of a specified person is payable to that person's 

principal, but the agent or officer may act as if he was the holder; 

 

 B. As any other fiduciary for a specified person or purpose is payable to 

the payee and may be negotiated, discharged or enforced by him; 

 

 C. In any other manner is payable to the payee unconditionally and the 

additional words are without effect on subsequent parties. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

117 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The intent is to include all such descriptions as "John Doe, 

Treasurer of Town of Framingham", "John Doe, President Home Telephone Co.", 

"John Doe, Secretary of City Club", or "John Doe, agent of Richard Roe".  In 

all such cases it is commercial understanding that the description is not added 

for mere identification, but for the purpose of making the instrument payable 

to the principal, and that the agent or officer is named as payee only for 

convenience in cashing the check. 

 

2. Subsection (B) covers such description as "John Doe, Trustee of Smithers 

Trust", "John Doe, Administrator of the Estate of Richard Roe", or "John Doe, 

Executor under Will of Richard Roe".  In such cases the instrument is payable 

to the individual named, who may negotiate it, enforce it or discharge it, but 

he or she remains subject to any liability for breach of his obligation as a 

fiduciary.  Any subsequent holder of the instrument is put on notice of the 

fiduciary position, and under the section on notice to purchaser (§ 3–304) is 

not a holder in due course if he takes with notice that John Doe has negotiated 

the instrument in payment of or as security for his own debt or in any 

transaction for his own benefit, or otherwise in breach of duty. 

 

3. Any other words of description, such as "John Doe, 1121 Main Street", "John 

Doe, Attorney", or "Jane Doe, unremarried widow", are to be treated as mere 

identification, and not in any respect as a condition of payment.  The same is 

true of any description of the payee as "Treasurer", "President", "Agent", 

"Trustee", "Executor", or "Administrator", which does not name the principal or 

beneficiary.  In all such cases the person named may negotiate, enforce or 

discharge the instrument if he or she is otherwise identified, even though he 

or she does not meet the description.  Any subsequent party dealing with the 

instrument may disregard the description and treat the paper as payable 

unconditionally to the individual, and is fully protected in the absence of 

independent notice of other facts sufficient to affect his position. 

 



 Cross References 

 

Point 2:  Section 3–304(B). 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

§ 3–118. Ambiguous terms and rules of construction 

 

 The following rules apply to every instrument: 

 

 A. Where there is doubt whether the instrument is a draft or a note, the 

holder may treat it as either.  A draft drawn on the drawer is effective as a 

note. 

 

 B. Handwritten terms control typewritten and printed terms, and 

typewritten control printed. 

 

 C. Words control figures except that, if the words are ambiguous, figures 

control. 

 

 D. Unless otherwise specified a provision for interest means interest at 

the judgment rate at the place of payment from the date of the instrument, or 

if it is undated from the date of issue. 

 

 E. Unless the instrument otherwise specifies, two or more persons who 

sign as maker, acceptor or drawer or endorser and as a part of the same 

transaction are jointly and severally liable even through the instrument 

contains such words as "I promise to pay". 

 

 F. Unless otherwise specified consent to extension authorizes a single 

extension for not longer than the original period.  A consent to extension, 

expressed in the instrument, is binding on secondary parties and accommodation 

makers.  A holder may not exercise his option to extend an instrument over the 

objection of a maker or acceptor or other party who in accordance with § 3–604 

tenders full payment when the instrument is due. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

118 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The purpose of this section is to protect holders and to 



encourage the free circulation of negotiable paper by stating rules of law 

which will preclude a resort to parol evidence for any purpose except 

reformation of the instrument.  Except as to such reformation, these rides 

cannot be varied by any proof that any party intended the contrary. 

 

2. Subsection (A):  The provision is not limited to ambiguities of phrasing, 

but extends to any case where the form of the instrument leaves its character 

as a draft or a note in doubt. 

 

3. Subsection (B):  This provision covers typewriting because of its frequent 

use in instruments, particularly in promissory notes. 

 

4. Subsection (C) This position is intended to make it clear that figures 

control only where the words are ambiguous and the figures are not. 

 

5. Subsection (D):  This provision is intended to make it clear that where the 

instrument provides for payment "with interest" without specifying the rate, 

the judgment rate of interest of the place of payment is to be taken as 

intended. 

 

6. Subsection (E):  This rule applies to any two or more persons who sign in 

the same capacity, whether as makers, drawers, acceptors or indorsers.  It 

applies only where such parties sign as a part of the same transaction;  

successive indorsers are, of course, liable severally but not jointly. 

 

7. Subsection (F):  This provision has reference to such clauses as, "The 

makers and indorsers of this note consent that it may be extended without 

notice to them".  Such terms usually are inserted to obtain the consent of the 

indorsers and any accommodation maker to extension which might otherwise 

discharge them under § 3–606 dealing with impairment of recourse or collateral.  

An extension in accord with these terms binds secondary parties.  The holder 

may not force an extension on a maker or acceptor who makes due tender;  the 

holder is not free to refuse payment and keep interest running on a good note 

or other instrument by extending it over the objection of a maker or acceptor 

or other party who in accordance with § 3–604 tenders full payment when the 

instrument is due.  Where consent to extension has been given, the Subsection 

provides that unless otherwise specified the consent is to be construed as 

authorizing only one extension for not longer than the original period of the 

note. 

 

 Cross References 

 

Sections 3–109, 3–114, 3–402 and 3–606. 

 

Point 7:  Sections 3–604 and 3–606. 

 

 Definitional Cross References 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 



"Issue".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Person".  Section 1–201. 

 

"Promise".  Section 3–102. 

 

"Signed".  Section 1–201. 

 

"Term".  Section 1–201. 

 

§ 3–119. Other writings affecting instrument 

 

 A. As between the obligor and his immediate obligee or any transferee the 

terms of an instrument may be modified or affected by another written agreement 

executed as a part of the same transaction, except that a holder in due course 

is not affected by any limitation of his rights arising out of the separate 

written agreement if he had no notice of the limitation when he took the 

instrument. 

 

 B. A separate agreement does not affect the negotiability of an 

instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

119 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section is intended to resolve conflicts as to the effect of 

a separate writing upon a negotiable instrument. 

 

1. This article does not attempt to state general rules as to when an 

instrument may be varied or affected by parol evidence, except to the extent 

indicated by the comment to the preceding section.  This section is limited to 

the effect of a separate written agreement executed as a part of the same 

transaction.  The separate writing is most commonly an agreement creating or 

providing for a security interest such as a mortgage, chattel mortgage, 

conditional sale or pledge.  It may, however, be any type of contract, 

including an agreement that upon certain conditions the instrument shall be 

discharged or is not to be paid, or even an agreement that it is a sham and not 

to be enforced at all.  Nothing in this section is intended to validate any 

such agreement which is fraudulent or void as against public policy, as in the 

case of a note given to deceive a bank examiner. 

 

2. Other parties, such as an accommodation indorser, are not affected by the 

separate writing unless they were also parties to it as a part of the 

transaction by which they became bound on the instrument. 

 

3. The section applies to negotiable instruments the ordinary rule that 



writings executed as a part of the same transaction are to be read together as 

a single agreement.  As between the immediate parties a negotiable instrument 

is merely a contract, and is no exception to the principle that the courts will 

look to the entire contract in writing.  Accordingly, a note may be affected by 

an acceleration clause, a clause providing for discharge under certain 

conditions, or any other relevant term in the separate writing. "May be 

modified or affected" does not mean that the separate agreement must 

necessarily be given effect.  There is still room for construction of the 

writing as not intended to affect the instrument at all, or as intended to 

affect it only for a limited purpose such as foreclosure or other realization 

of collateral.  If there is outright contradiction between the two, as where 

the note is for one thousand dollars ($1,000) but the accompanying mortgage 

recites that it is for two thousand dollars ($2,000), the note may be held to 

stand on its own feet and not to be affected by the contradiction. 

 

4. Under this article a purchaser of the instrument may become a holder in due 

course although he takes it with knowledge that it was accompanied by a 

separate agreement, if he has no notice of any defense or claim arising from 

the terms of the agreement.  If any limitation in the separate writing in 

itself amounts to a defense or claim, as in the case of an agreement that the 

note is a sham and cannot be indorsed, a purchaser with notice of it cannot be 

a holder in due course.  The section also covers limitations which do not in 

themselves give notice of any present defense or claim, such as conditions 

providing that under certain conditions the note shall be extended for one 

year.  A purchaser with notice of such limitations may be a holder in due 

course, but he takes the instrument subject to the limitation.  If he is 

without such notice, he is not affected by such a limiting clause in the 

separate writing. 

 

5. Subsection (B) rejects decisions which have carried the rule that 

contemporaneous writings must be read together to the length of holding that a 

clause in a mortgage affecting a note destroyed the negotiability of the note.  

The negotiability of an instrument is always to be determined by what appears 

on the face of the instrument alone, and if it is negotiable in itself a 

purchaser without notice of a separate writing is in no way affected by it.  If 

the instrument itself states that it is subject to or governed by any other 

agreement, it is not negotiable under this article;  but if it merely refers to 

a separate agreement or states that it arises out of such an agreement, it is 

negotiable. 

 

 Cross References 

 

Point 1:  Section 3–119. 

 

Point 4:  Section 3–304(D)(2). 

 

Point 5:  Section 3–105(B)(1) and (A)(3). 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 



"Instrument".  Section 3–102. 

 

"Notice".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Terms".  Section 1–201. 

 

"Written" and "writing".  Section 1–201. 

 

§ 3–120. Instruments "payable through" bank 

 

 An instrument which states that it is "payable through" a bank or the 

like designates that bank as a collecting bank to make presentment but does not 

of itself authorize the bank to pay the instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

120 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  Insurance, dividend or payroll checks, and occasionally other 

types of instruments, are sometimes made payable "through" a particular bank.  

This section states the commercial understanding as to the effect of such 

language.  The bank is not named as drawee, and it is not ordered or even 

authorized to pay the instrument out of the drawer's account or any other funds 

of the drawer in its hands.  Neither is it required to take the instrument for 

collection in the absence of special agreement to that effect.  It is merely 

designated as a collecting bank through which presentment is properly made to 

the drawee. 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Collecting bank".  Section 4–105 of the appropriate state commercial code. 

 

"Instrument".  Section 3–102. 

 

"Presentment".  Section 3–504. 

 

§ 3–121. Instruments payable at bank 

 

 A note or acceptance which states that it is payable at a bank is not of 

itself an order or authorization to the bank to pay it. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 



 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

121 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  In most western states, a note or an acceptance which is payable 

at a bank is not treated as a draft on the bank, and the bank is not obligated 

to make payment from the account of the maker or acceptor. 

 

 Cross References 

 

Section 3–502. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Instrument".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Order".  Section 3–102. 

 

§ 3–122. Accrual of cause of action 

 

 A. A cause of action against a maker or an acceptor accrues: 

 

  1. In the case of a time instrument on the day after maturity; 

 

  2. In the case of a demand instrument upon its date or, if no date 

is stated, on the date of issue. 

 

 B. A cause of action against the obligor of a demand or time certificate 

of deposit accrues upon demand, but demand on a time certificate may not be 

made until on or after the date of maturity. 

 

 C. A cause of action against a drawer of a draft or an indorser of any 

instrument accrues upon demand following dishonor of the instrument.  Notice of 

dishonor is a demand. 

 

 D. Unless an instrument provides otherwise, interest runs at the rate 

provided by law for a judgment: 

 

  1. In the case of a maker, acceptor or other primary obligor of a 

demand instrument, from the date of demand; 

 

  2. In all other cases from the date of accrual of the cause of 

action. 

 

 History 



 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

122 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. It follows the generally accepted rule that action may be 

brought on a demand note immediately upon issue, without demand, since 

presentment is not required to charge the maker under this article.  An 

exception is made in the case of certificates of deposit for the reason that 

banking custom and expectation is that demand will be made before any liability 

is incurred by the bank, and the additional reason that such certificates are 

issued with the understanding that they will be held for a considerable length 

of time, which in many instances exceeds the period of the statute of 

limitations.  As to makers and acceptors of time instruments generally, the 

cause of action accrues on the day after maturity.  As to drawers of drafts 

(including checks) and all indorsers, the cause of action accrues, in 

conformity with their underlying contract on the instrument (§§ 3–413 and 3–

414), only upon demand made, typically in the form of a notice of dishonor, 

after the instrument has been presented to and dishonored by the person 

designated on the instrument to pay it. 

 

2. Closely related to the accrual of a cause of action is the question of when 

interest begins to run where the instrument is blank on the point.  A term in 

the instrument providing for interest controls. (See § 3–118(D) for the 

construction of a term which provides for interest but does not specify the 

rate or the time from which it runs.) In the absence of such a term and except 

in the case of a maker, acceptor or other primary obligor of a demand 

instrument, Subsection (D) states the rule that interest at the judgment rate 

runs from the date the cause of action accrues.  In the case of a primary 

obligor of a demand instrument, interest runs from the date of demand although 

the cause of action (Subsection (A)(1)) accrues on the stated date of the 

instrument or on issue.  Subsection (D) adopts the position of the majority of 

the courts that on a demand note interest runs only from demand.  This same 

rule is applied to acceptors and other primary obligors on a demand instrument. 

 

 Cross References 

 

Point 1:  Sections 3–501, 3–413 and 3–414. 

 

Point 2:  Section 3–118(D). 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Certificate of deposit".  Section 3–102. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 



"Instrument".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Notice of dishonor".  Section 3–508. 

 

"On demand".  Section 3–108. 

 

 Special Plain Language Comment 

 

This section describes when the holder of an instrument has a present right to 

sue (i.e., a "cause of action") under that instrument.  Interest will begin to 

accrue from that date unless otherwise stated in the instrument. 

 

Part 2. Transfer and Negotiation 

 

§ 3–201. Transfer:  right to indorsement 

 

 A. Transfer of an instrument vests in the transferee such rights as the 

transferor has therein, except that a transferee who has himself been a party 

to any fraud or illegality affecting the instrument or who as a prior holder 

had notice of a defense or claim against it cannot improve his position by 

taking from a later holder in due course. 

 

 B. A transfer of a security interest in an instrument vests the foregoing 

rights in the transferee to the extent of the interest transferred. 

 

 C. Unless otherwise agreed, any transfer for value of an instrument not 

then payable to bearer gives the transferee the specifically enforceable right 

to have the unqualified indorsement of the transferor.  Negotiation takes 

effect only when the indorsement is made, and until that time there is no 

presumption that the transferee is the owner. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

201 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  The section applies to any transfer, whether by a holder or 

not.  Any person who transfers an instrument transfers what ever rights he had 

in it.  The transferee acquires those rights even though they do not amount to 

"title". 

 

2. The transfer of rights is not limited to transfers for value.  An instrument 

may be transferred as a gift, and the donee acquires whatever rights the donor 

had. 

 

3. A holder in due course may transfer his rights as such.  The rule of this 

section is that any one may transfer what he has.  Its policy is to assure the 



holder in due course a free maker for the paper.  The provision is not intended 

and should not be used to permit any holder who has himself been a party to any 

fraud or illegality affecting the instrument, or who has received notice of any 

defense or claim against it, to wash the paper clean by passing it into the 

hands of a holder in due course and then repurchasing it.  The operation of the 

provision is illustrated by the following examples. 

 

A. A induces M by fraud to make an instrument payable to A, A negotiates it to 

B, who takes as a holder in due course.  After the instrument is overdue B give 

it to C, who has notice of the fraud.  C succeeds to B's rights as a holder in 

due course, cutting off the defense. 

 

B. A induces M by fraud to make an instrument payable to A, A negotiates it to 

B, who takes as a holder in due course.  A then repurchases the instrument from 

B. A does not succeed to B's rights as a holder in due course, and remains 

subject to the defense of fraud. 

 

C. A induces M by fraud to make an instrument payable to A, A negotiates it to 

B, who takes with notice of the fraud.  B negotiates it to C, a holder in due 

course, and then repurchases the instrument from C. B does not succeed to C's 

rights as a holder in due course, and remains subject to the defense of fraud. 

 

D. The same facts as (C), except that B had no notice of the fraud when he 

first acquired the instrument, but learned of it while he was a holder and with 

such knowledge negotiated to C. B does not succeed to C's rights as a holder in 

due course, and his position is not improved by the negotiation and repurchase. 

 

4.  The rights of a transferee with respect to collateral for the instrument 

are determined by Article 9 (Secured Transactions). 

 

5. Subsection (B) is intended to make it clear that a transfer of a limited 

interest in the instrument passes the rights of the transferor to the extent of 

the interest given.  Thus, a transferee for security acquires all such rights 

subject of course to the provisions of Article 9 (Secured Transactions). 

 

6. Subsection (C) applies only to the transfer for value of an instrument 

payable to order or specially indorsed.  It has no application to a gift, or to 

an instrument payable or indorsed to bearer or indorsed in blank.  The 

transferee acquires, in the absence of any agreement to the contrary, the right 

to have the indorsement of the transferor.  This right is now made enforceable 

by an action for specific performance.  Unless otherwise agreed, it is a right 

to the general indorsement of the transferor with full liability as indorser, 

rather than to an indorsement without recourse.  The question commonly arises 

where the purchaser had paid in advance and the indorsement is omitted 

fraudulently or through oversight;  a transferor who is willing to indorse only 

without recourse or unwilling to indorse at all should make his intentions 

clear.  The agreement for the transferee to take less than an unqualified 

indorsement need not be an express one, and the understanding may be implied 

from conduct, from past practice, or from the circumstances of the transaction. 

 

7. Subsection (C) provides that there is no effective negotiation until the 

indorsement is made.  Until that time the purchaser does not become a holder, 

and if he receives earlier notice of defense against or claim to the instrument 

he does not qualify a holder in due course under § 3–302(A)(3). 



 

8. The final clause of Subsection (C), which is new, is intended to make it 

clear that the transferee without indorsement of an order instrument is not a 

holder and so is not aided by the presumption that he is entitled to recover on 

the instrument provided in § 3–307(B).  The terms of the obligation do not run 

to him, and he must account for his possession of the unindorsed paper by 

proving the transaction through which he acquired it.  Proof of a transfer to 

him by a holder is proof that he has acquired the rights of a holder and that 

he is entitled to the presumption. 

 

 Cross References 

 

Sections 3–202 and 3–416. 

 

Point 5:  Article 9. 

 

Point 7:  Section 3–302(A)(3). 

 

Point 8:  Section 3–307(B) 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Negotiation".  Section 3–202. 

 

"Notice".  Section 1–201. 

 

"Party" § 1–201. 

 

"Presumption".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

One of the purposes of this article 3 is to encourage the transfer of 

commercial paper by allowing a person who receives commercial paper to get 

payment regardless of whether the person who promised to pay has a defense 

against an earlier party (such as the store where goods were bought on credit) 

who was involved with the paper.  The policy is limited to persons who have no 

knowledge of prior defenses when they get the paper.  This section sets out the 

rules that:  (1) a person who legally acquired commercial paper also acquires 

the rights of the former holder, unless he takes with knowledge of a defense;  

(2) a person who transfers for value is legally required to indorse it (e.g., 

to sign it over);  and (3) unless commercial paper is payable to bearer (such a 



check payable "to cash"), the person who holds it is not legally presumed to be 

entitled to payment unless paper is indorsed (e.g., signed over) to that 

person. 

 

§ 3–202. Negotiation 

 

 A. Negotiation is the transfer of an instrument in such form that the 

transferee becomes a holder.  If the instrument is payable to order, it is 

negotiated by delivery with any necessary indorsement;  if payable to bearer, 

it is negotiated by delivery. 

 

 B. An indorsement must be written by or on behalf of the holder and on 

the instrument or on a paper so firmly affixed thereto as to become a part 

thereof. 

 

 C. An indorsement is effective for negotiation only when it conveys the 

entire instrument or any unpaid residue.  If it purports to be of less, it 

operates only as a partial assignment. 

 

 D. Words of assignment, condition, waiver, guaranty, limitation or 

disclaimer of liability and the like accompanying an indorsement do not affect 

its character as an indorsement. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

202 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Negotiation is merely a special form of transfer, the 

importance of which lies entirely in the fact that it makes the transferee a 

holder as defined in § 1–201.  Any negotiation carries a transfer of rights as 

provided in the section on transfer (§ 3–201(A) and (B)). 

 

2. Any instrument which has been specially indorsed can be negotiated only with 

the indorsement of the special indorsee as provided in § 3–204 on special 

indorsement.  An instrument indorsed in blank may be negotiated by delivery 

alone, provided that it bears the indorsement of all prior special indorsees. 

 

3. Subsection (B) follows decisions holding that a purported indorsement on a 

mortgage or other separate paper pinned or dipped to an instrument is not 

sufficient for negotiation.  The indorsement must be on the instrument itself 

or on a paper intended for the purpose which is so firmly affixed to the 

instrument as to become an extension or part of it.  Such a paper is called an 

allonge. 

 

4. The cause of action on an instrument cannot be split.  Any indorsement which 

purports to convey to any party less than the entire amount of the instrument 

is not effective for negotiation.  This is true of either "Pay A one-half", or 

"Pay A two-thirds and B one-third", and neither A nor B becomes a holder.  On 

the other hand an indorsement reading merely "Pay A and B" is effective, since 



it transfers the entire cause of action to A and B as tenants in common. 

 

The partial indorsement does, however, operate as a partial assignment of the 

cause of action.  The provision makes no attempt to state the legal effect of 

such an assignment, which is left to other applicable law.  In a jurisdiction 

in which a partial assignee has any rights, either at law or in equity, the 

partial indorsee has such rights;  and in any jurisdiction where a partial 

assignee has no rights, the partial indorsee has none. 

 

5. Subsection (D) is intended to reject decisions holding that the addition of 

such words as "I hereby assign all my right, title and interest in the within 

note" prevents the signature from operating as an indorsement.  Such words 

usually are added by laymen out of an excess of caution and a desire to 

indicate formally that the instrument is conveyed, rather than with any intent 

to limit the effect of the signature. 

 

6. Subsection (D) is also intended to reject decisions which have held that the 

addition of "I guarantee payment" indicates an intention not to indorse but 

merely to guarantee.  Any signature with such added words is an indorsement, 

and, if it is made by a holder, is effective for negotiation;  but the 

liability of the indorser may be affected by the words of guarantee as provided 

in the section on the contract of a guarantor (§ 3–416). 

 

 Cross References 

 

Section 3–417. 

 

Point 1:  Sections 1–201 and 3–201(A) and (B). 

 

Point 2:  Section 3–204. 

 

Point 6:  Section 3–416. 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

Negotiation is the process through which one person transfers commercial paper 

to another in a way which gives the second person rights in regard to the 

paper.  A thief gets no rights in the paper unless the paper is payable to 

bearer.  All other types of paper require indorsement in order to be 

negotiated. 

 

§ 3–203. Wrong or misspelled name 



 

 Where an instrument is made payable to a person under a misspelled name 

or one other than his own, he may indorse in that name or his own or both;  but 

signature in both names may be required by a person paying or giving value for 

the instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

203 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  A party whose name is wrongly designated or misspelled may 

make an indorsement effective for negotiation by signing in his true name only.  

This is not commercially satisfactory, since any subsequent purchaser may be 

left in doubt as to the state of the title;  but, whether it is done 

intentionally or through oversight, the party transfers his rights and is 

liable on his indorsement, and there is a negotiation if identity exists. 

 

2. He may make an effective indorsement in the wrongly designated or misspelled 

name only.  This again is not commercially satisfactory, since his liability as 

an indorser may require proof of identity. 

 

3. He may indorse in both names.  This is the proper and desirable form of 

indorsement, and any person called upon to pay an instrument or under contract 

to purchase it may protect his interest by demanding indorsement in both names, 

and is not in default if such demand is refused. 

 

 Cross References 

 

Section 3–401(B). 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

 Special Plain Language Comment 

 

This section recognizes that a person to whom commercial paper is transferred 

will normally expect the instrument to be signed over to him in both the name 

of the person to whom the instrument is payable and in that person's real name.  

For example, if a check is payable to "John Doe", but his real name is "John 

Does", the check is best transferred by signatures in both names.  However, the 

signature of John Doe in either name does transfer his interest in the 

instrument. 

 

§ 3–204. Special indorsement;  blank indorsement 



 

 A. A special indorsement specifies the person to whom or to whose order 

it makes the instrument payable.  Any instrument specially indorsed becomes 

payable to the order of the special indorsee and may be further negotiated only 

by his indorsement. 

 

 B. An indorsement in blank specifies no particular indorsee and may 

consist of a mere signature.  An instrument payable to order and indorsed in 

blank becomes payable to bearer and maybe negotiated by delivery alone until 

specially indorsed. 

 

 C. The holder may convert a blank indorsement into a special indorsement 

by writing over the signature of the indorser in blank any contract consistent 

with the character of the indorsement. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

204 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The principle here adopted is that the special indorser, as the 

owner even of a bearer instrument, has the right to direct the payment and to 

require the indorsement of his indorsee as evidence of the satisfaction of his 

own obligation.  The special indorsee may, of course, make it payable to bearer 

again by himself indorsing in blank. 

 

 Cross References 

 

Section 3–202. 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

§ 3–205. Restrictive indorsement 

 

 An indorsement is restrictive which either: 

 

 A. Is conditional;  or 

 

 B. Purports to prohibit further transfer of the instrument;  or 

 



 C. Includes the words "for collection", "for deposit", "pay any bank", or 

like terms signifying a purpose of deposit or collection;  or 

 

 D. Otherwise states that it is for the benefit or use of the indorser or 

of another person. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

205 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  This section with its separate mention of conditional 

indorsements, those prohibiting transfer, indorsement in the bank deposit or 

collection process, and other indorsements to a fiduciary, permits separate 

treatment in subsequent sections where policy so requires. 

 

2. The purpose of this section is generally to require a taker or payor under 

restrictive indorsement to apply or pay value given consistently with the 

indorsement, but to provide certain exceptions applying to banks in the 

collection process (other than depositary banks), and to some other takers and 

payors. 

 

 Cross References 

 

Sections 3–102, 3–202(B), 3–205, 3–206, 3–304, 3–419, and 3–603. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

§ 3–206. Effect of restrictive indorsement 

 

 A. No restrictive indorsement prevents further transfer or negotiation of 

the instrument. 

 

 B. An intermediary bank, or a payor bank which is not the depositary 

bank, is neither given notice nor otherwise affected by a restrictive 

indorsement of any person except the bank's immediate transferor or the person 

presenting for payment. 

 

 C. Except for an intermediary bank, any transferee under an indorsement 

which is conditional or includes the words "for collection", "for deposit", 

"pay any bank", or like terms (§ 3–205(A) and (C)) must pay or apply any value 

given by him for or on the security of the instrument consistently with the 

indorsement, and, to the extent that he does so, he becomes a holder for value.  

In addition, such transferee is a holder in due course if he otherwise complies 

with the requirements of § 3–302 on what constitutes a holder in due course. 

 



 D. The first taker under an indorsement for the benefit of the indorser 

or another person (§ 3–205(D)) must pay or apply any value given by him for or 

on the security of the instrument consistently with the indorsement, and, to 

the extent that he does so, he becomes a holder for value.  In addition, such 

taker is a holder in due course if he otherwise complies with the requirements 

of § 3–302 on what constitutes a holder in due course.  A later holder for 

value is neither given notice nor otherwise affected by such restrictive 

indorsement unless he has knowledge that a fiduciary or other person has 

negotiated the instrument in any transaction for his own benefit or otherwise 

in breach of duty (§ 3–304(B)). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

206 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsections (A) and (B) apply to all four classes of 

restrictive indorsements defined in § 3–205.  Conditional indorsements and 

indorsements for deposit or collection, defined in § 3–205(A) and (C), are also 

subject to Subsection (C);  and trust indorsement as defined in § 3–205(D) are 

subject to Subsection (D).  This section negates any implication that under a 

restrictive indorsement neither the indorsee nor any subsequent taker from him 

could become a holder in due course.  This article also avoids any implication 

that a discharge is effective against a holder in due course.  See § 3–602. 

 

2. Under Subsection (A) an indorsement reading "Pay A only", or any other 

indorsement purporting to prohibit further transfer, is without effect for that 

purpose.  Such indorsements have rarely appeared in reported American cases.  

Ordinarily, further negotiation will be contemplated by the indorser, if only 

for bank collection.  The indorsee becomes a holder, and the indorsement does 

not of itself give notice to subsequent parties of any defense or claim of the 

indorser.  Hence this section gives such an indorsement the same effect as an 

unrestricted indorsement. 

 

3. Subsection (B) permits an intermediary bank (§§ 3–102(C) and 4–105) or a 

payor bank which is not a depositary bank (§ 3–102(C)) to disregard any 

restrictive indorsement except that of the bank's immediate transferor.  Such 

banks ordinarily handle instruments, especially checks, in bulk and have no 

practicable opportunity to consider the effect of restrictive indorsements.  

Subsection (B) does not affect the rights of the restrictive indorser against 

parties outside the bank collection process or against the first bank in the 

collection process;  such rights are governed by Subsections (C) and (D) and § 

3–603. 

 

4. Conditional indorsements are treated by this section like indorsements for 

deposit or collection.  Under Subsection (C) any transferee under such an 

indorsement except an intermediary bank becomes a holder for value to the 

extent that he acts consistently with the indorsement in paying or applying any 

value given by him for or on the security of the instrument.  Subsection (C) 

permits a transferee under a conditional indorsement to become a holder in due 



course free of the conditional indorser's claim. 

 

5. Of the indorsements covered by this section those "for collection", "for 

deposit" and "pay any bank" are overwhelmingly the most frequent.  Indorsements 

"for collection" or "for deposit" may be either special or blank, indorsements 

"pay any bank" are almost invariably destined to be lodged in a bank for 

collection.  Subsection (C) requires any transferee other than an intermediary 

bank to act consistently with the purpose of collection, and § 3–603 lays down 

a similar rule for payors not covered by Subsection (B). 

 

6. Subsection (D), applying to trust indorsements other than those for deposit 

or collection (§ 3–205(D)) is similar to Subsection (C);  but in Subsection (D) 

the, duty to act consistently with the indorsement is limited to the first 

taker under it.  If an instrument is indorsed "Pay T in trust for B" or "Pay T 

for B" or "Pay T for account of B" or "Pay T as agent for B", whether B is the 

indorser or a third person, T is of course subject to liability for any breach 

of his obligation as fiduciary.  But trustees commonly and legitimately sell 

trust assets in transactions entirely outside the bank collection process;  the 

trustee therefore has power to negotiate the instrument and make his transferee 

a holder in due course.  Whether transferees from T have notice of breach of 

trust such as to deny them the status of holders in due course is governed by 

the section on notice to purchasers (§ 3–304);  the trust indorsement does not 

of itself give such notice.  Payors are immunized either by Subsection (B) of 

this section or by § 3–603:  payment to the trustee or to a purchaser from the 

trustee is "consistent with the terms" of the trust indorsement under § 3–

603(A)(2). 

 

7. Sections 3–306 sand 3–419 are explicitly made subject to the rules stated in 

this section. 

 

 Cross References 

 

Point 1:  Sections 3–205 and 3–602. 

 

Point 2:  Section 3–205(B). 

 

Point 3:  Sections 3–102(C), 3–419(D) and 3–603. 

 

Point 4:  Section 3–205(A). 

 

Point 5:  Sections 3–205, 3–603. 

 

Point 6:  Sections 3–205, 3–304 and 3–603. 

 

Point 7:  Sections 3–306, 3–419. 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Depositary bank".  Section 3–102(C). 

 

"Holder in due course".  Section 3–302. 

 



"Intermediary bank".  Section 3–102(C). 

 

"Negotiation".  Sections 3–102(B) and 3–202. 

 

"Payor bank".  Section 3–102(C). 

 

"Restrictive indorsement".  Section 3–205. 

 

"Transfer".  Section 3–201. 

 

 Special Plain Language Comment 

 

This section and § 3–205 address the effect on the rights of the parties when 

the holder of an instrument transfers it with a "restrictive indorsement", such 

as "for deposit only in account No. 10". 

 

§ 3–207. Negotiation effective although it maybe rescinded 

 

 A. Negotiation is effective to transfer the instrument although the 

negotiation is: 

 

  1. Made by an infant, a corporation exceeding its powers, or any 

other person without capacity;  or 

 

  2. Obtained by fraud, duress or mistake of any kind;  or 

 

  3. Part of an illegal transaction;  or 

 

  4. Made in breach of duty. 

 

 B. Except as against a subsequent holder in due course, such negotiation 

is in an appropriate case subject to rescission, the declaration of a 

constructive trust or any other remedy permitted by law. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

207 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This provision applies to negotiation which may be rescinded 

even though the party's lack of capacity, or the illegality, is of a character 

which goes to the essence of the transaction and makes it entirely void, and 

even though the party negotiating has incurred no liability and is entitled to 

recover the instrument and have his indorsement canceled. 

 

2. It is inherent in the character of negotiable paper that any person in 

possession of an instrument which by its terms runs to him is a holder, and 

that anyone may deal with him as a holder.  The principle finds its most 

extreme application in the well settled rule that a holder in due course may 

take the paper even from a thief and be protected against the claim of the 



rightful owner.  Where there is actual negotiation, even in an entirely void 

transaction, it is no less effective.  The policy of this provision is that any 

person to whom an instrument is negotiated is a holder until the instrument has 

been recovered from his possession;  and that any person who negotiates an 

instrument thereby parts with all his rights in it until such recovery.  The 

remedy of any such claimant is to recover the paper by replevin or otherwise;  

to impound it or to enjoin its enforcement, collection or negotiation;  to 

recover its proceeds from the holder;  or to intervene in any action brought by 

the holder against the obligor.  As provided in the section on the rights of 

one not a holder in due course (§ 3–306) his claim is not a defense to the 

obligor unless he himself defends the action. 

 

3. Negotiation under this article always includes delivery (§ 3–202, and see § 

1–201(N)).  Acquisition of possession by a thief can therefore never be 

negotiation under this section.  But delivery by the thief to another person 

may be. 

 

4. Nothing in this section is intended to impose any liability on the party 

negotiating.  He may assert any defense available to him under §§ 3–305 to 3–

307. 

 

5. A holder in due course takes the instrument free from all claims to it on 

the part of any person (§ 3–305(A)).  Against him there can be no rescission or 

other remedy, even though the prior negotiation may have been fraudulent or 

illegal in its essence and entirely void.  As against any other party the 

claimant may have any remedy permitted by law.  This section is not intended to 

specify what that remedy may be, or to prevent any court from imposing 

conditions or limitations such as prompt action or return of the consideration 

received.  All such questions are left to the law of the particular 

jurisdiction.  Section 3–207(B) gives no right where it would not otherwise 

exist.  The section is intended to mean that any remedies afforded by the 

applicable law are cut off only by a holder in due course, and that other 

parties, such as a bona fide purchaser with notice that the instrument is 

overdue, take it subject to the claim as provided in Subsection (A) of the 

section on the rights of one not a holder in due course (§ 3–306). 

 

 Cross References 

 

Point 2:  Sections 1–201 and 3–306(D). 

 

Point 3:  Sections 1–201 and 3–202. 

 

Point 4:  Sections 3–305, 3–306 and 3–307. 

 

Point 5:  Sections 3–305(A) and 3–306(A). 

 

 Definitional Cross References 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Negotiation".  Section 3–202. 

 



"Person".  Section 1–201. 

 

"Remedy".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section addresses the rights of a person to whom an instrument has been 

transferred by "negotiation" even though the transfer is for various reasons 

voidable. 

 

§ 3–208. Reacquisition 

 

 Where an instrument is returned to or reacquired by a prior party, he may 

cancel any indorsement which is not necessary to his title and reissue or 

further negotiate the instrument, but any intervening party is discharged as 

against the reacquiring party and subsequent holders not in due course, and, if 

indorsement has been canceled, is discharged as against subsequent holders in 

due course as well. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

208 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The phrase "returned to or required by" is employed in order to 

make it clear that the section is applied to a return by an indorsee who does 

not himself indorse. "Discharged" is intended to make it clear that the 

discharge of the intervening party is included within the rule of the section 

on effect of discharge against a holder in due course (§ 3–602) and is not 

effective against a subsequent holder in due course who takes without notice of 

it. 

 

The reacquirer may keep the instrument himself or he may further negotiate it.  

On further negotiation he may or may not cancel intervening indorsements.  In 

any case intervening indorsers are discharged as to the reacquirer, since if he 

attempted to enforce it against them they would have an action back against 

him.  Where the reacquirer negotiates without canceling the intervening 

indorsements, the section provides that such indorsers are discharged except 

against subsequent holders in due course.  The intervening indorser whose 

indorsement is stricken is, in conformity with § 3–605, discharged even as 

against subsequent holders in due course. 

 

 Cross References 

 

Sections 3–602, 3–603(B) and 3–605. 

 

 Definitional Cross References 

 

"Holder in due course".  Section 3–302. 

 



"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section addresses the rights of a holder who transfers an instrument and 

later reacquires it. 

 

Part 3. Rights of a Holder 

 

§ 3–301. Rights of a holder 

 

 The holder of an instrument, whether or not he is the owner, may transfer 

or negotiate it and, except as otherwise provided in § 3–603 on payment or 

satisfaction, discharge it or enforce payment in his own name. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

301 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section states in one provision all the rights of a holder, 

and to make it clear that every holder has such rights.  The only limitations 

are those found in § 3–603 on payment or satisfaction.  That Section provides 

(with stated exceptions) that payment to a holder discharges the liability of 

the party paying even though made with knowledge of a claim of another person 

to the instrument, unless the adverse claimant posts indemnity or procures the 

issuance of appropriate legal process restraining the payment.  Thus, payment 

to a holder in an adverse claim situation would not give discharge if the 

adverse claimant had followed either of the procedures provided for in the 

"unless" clause of § 3–603;  nor would a discharge result from payment in two 

other specific situations described in § 3–603. 

 

 Cross References 

 

Sections 1–201, 3–307 and 3–603(A). 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the rights which a person has whenever he possesses an 



instrument as a "holder".  Because these rights are very broad, owners of 

instruments should be very careful who they allow to hold their instruments.  

See §§ 3–302 and 3–306. 

 

§ 3–302. Holder in due course 

 

 A. A holder in due course is a holder who takes the instrument: 

 

  1. For value;  and 

 

  2. In good faith;  and 

 

  3. Without notice that it is overdue or has been dishonored or of 

any defense against or claim to it on the part of any person. 

 

 B. A payee may be a holder in due course. 

 

 C. A holder does not become a holder in due course of an instrument: 

 

  1. By purchase of it at judicial sale or by taking it under legal 

process;  or 

 

  2. By acquiring it in taking over an estate;  or 

 

  3. By purchasing it as part of a bulk transaction not in regular 

course of business of the transferor. 

 

 D. A purchase of a limited interest can be a holder in due course only to 

the extent of the interest purchased. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

302 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The language "without notice that it is overdue" is intended to 

make it clear that the purchaser of an instrument which is in fact overdue may 

be a holder in due course if he takes it without notice that it is overdue.  

Such notice is covered by the section on notice to purchaser (§ 3–304). 

 

2. Subsection (B) is intended to settle the long continued conflict over the 

status of the payee as a holder in due course.  The position here taken is that 

the payee may become a holder in due course to the same extent and under the 

same circumstances as any other holder.  This is true whether he takes the 

instrument by purchase from a third person or directly from the obligor.  All 

that is necessary is that the payee meet the requirements of this section.  In 

the following cases, among others, the payee is a holder in due course: 

 

A. A remitter, purchasing goods from P, obtains a bank draft payable to P and 

forwards it to P, who takes it for value, in good faith and without notice as 



required by this section. 

 

B. The remitter buys the bank draft payable to P, but it is forwarded by the 

bank directly to P, who takes it in good faith and without notice in payment of 

the remitter's obligation to him. 

 

C. A and B sign a note as co-makers.  A induces B to sign by fraud, and without 

authority from B delivers the note to P, who takes it for value, in good faith 

and without notice. 

 

D. A defrauds the maker into signing an instrument payable to P. P pays A for 

it in good faith and without notice, and the maker delivers the instrument 

directly to P. 

 

E. D draws a check payable to P and gives it to his agent to be delivered to P 

in payment of D's debt.  The agent delivers it to P, who takes it in good faith 

and without notice in payment of the agent's debt to P. But as to this case see 

§ 3–304(B), which may apply. 

 

F. D draws a check payable to P but blank as to the amount, and gives it to his 

agent to be delivered to P. The agent fills in the check with an excessive 

amount, and P takes it for value, in good faith and without notice. 

 

G. D draws a check blank as to the name of the payee, and gives it to his agent 

to be filled in with the name of A and delivered to A. The agent fills in the 

name of P, and P takes the check in good faith, for value and without notice. 

 

3. Subsection (C) is intended to state existing case law.  It covers a few 

situations in which the purchaser takes the instrument under unusual 

circumstances which indicate that he is merely a successor in interest to the 

prior holder and can acquire no better rights. (If such prior holder was 

himself a holder in due course, the purchaser succeeds to that status under § 

3–201 on Transfer.) The provision applies to a purchaser at an execution sale, 

a sale in bankruptcy or a sale by a state bank commissioner of the assets of an 

insolvent bank.  It applies equally to an attaching creditor or any other 

person who acquires the instrument by legal process, even under an antecedent 

claim;  and equally to a representative, such as an executor, administrator, 

receiver or assignee for the benefit of creditors, who takes over the 

instrument as part of an estate, even though he is representing antecedent 

creditors.  Subsection (C)(3) applies to bulk purchases lying outside of the 

ordinary course of business of the seller.  It applies, for example, when a new 

partnership takes over for value all of the assets of an old one after a new 

member has entered the firm, or to a reorganized or consolidated corporation 

taking over in bulk the assets of a predecessor.  It has particular application 

to the purchase by one bank of a substantial part of the paper held by another 

bank which is threatened with insolvency and seeking to liquidate its assets. 

 

4. A purchaser of a limited interest—as a pledgee in a security transaction—may 

become a holder in due course, but he may enforce the instrument over defenses 

only to the extent of his interest, and defenses good against the pledgor 

remain available insofar as the pledgor retains an equity in the instrument.  

This is merely a special application of the general rule (§ 1–201) that a 

purchaser of a limited interest acquires rights only to the extent of the 

interest purchased. 



 

 Cross References 

 

Sections 1–201, 3–303, 3–305 and 3–306. 

 

Point 1:  Section 3–304(E). 

 

Point 3:  Section 3–201. 

 

Point 4:  Section 1–201. 

 

 Definitional Cross References 

 

"Good faith".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice".  Section 1–201. 

 

"Notice of dishonor".  Section 3–508. 

 

"Person".  Section 1–201. 

 

"Purchase".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Value".  Section 3–303. 

 

 Special Plain Language Comment 

 

This section defines the key term "holder in due course".  Such a person has 

the rights of a "holder" as described in § 3–301 plus additional rights stated 

in § 3–305. 

 

§ 3–303. Taking for value 

 

 A holder takes the instrument for value: 

 

 A. To the extent that the agreed consideration has been performed or that 

he acquires a security interest in or a lien on the instrument otherwise than 

by legal process;  or 

 

 B. When he takes the instrument in payment of or as security for an 

antecedent claim against any person whether or not the claim is due;  or 

 

 C. When he gives a negotiable instrument for it or makes an irrevocable 

commitment to a third person. 

 

 History 

 

CJA–1–86, January 29, 1986. 



 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

303 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. A holder who does not himself give value cannot qualify as a 

holder in due course in his own right merely because value has previously been 

given for the instrument. 

 

2. In this article value is divorced from consideration (§ 3–408).  The latter 

is important only on the question of whether the obligation of a party can be 

enforced against him;  while value is important only on the question of whether 

the holder who has acquired that obligation qualifies as a particular kind of 

holder. 

 

3. Subsection (A) requires that the agreed consideration shall actually have 

been given.  An executory promise to give value is not itself value, except as 

provided in Subsection (C).  The underlying reason of this policy is that when 

the purchaser learns of a defense against the instrument or a defect in the 

title he is not required to enforce the instrument, but is free to rescind the 

transaction for breach of the transferor's warranty (§ 3–417).  There is thus 

not the same necessity for giving him the status of a holder in due course, 

cutting off claims and defenses, as where he has actually paid value.  A common 

illustration is the bank credit not drawn upon, which can be and is revoked 

when a claim or defense appears. 

 

4. Subsection (A) limits the language of the original Section 27, eliminating 

the attaching creditor or any other person who acquires a lien by legal 

process.  Any such lienor has been uniformly held not to be a holder in due 

course. 

 

5. Subsection (B) adopts the generally accepted rule that the holder takes for 

value when he takes the instrument as security for an antecedent debt, even 

though there is no extension of time or other concession, and whether or not 

the debt is due.  The provision extends the same rule to any claim against any 

person;  there is no requirement that the claim arise out of contract.  In 

particular the provision is intended to apply to an instrument given in payment 

of or as security for the debt of a third person, even though no concession is 

made in return. 

 

6. Subsection (C) states generally recognized exceptions to the rule that an 

executory promise is not value.  A negotiable instrument is value because it 

carries the possibility of negotiation to a holder in due course, after which 

the party who gives it cannot refuse to pay.  The same reasoning applies to any 

irrevocable commitment to a third person, such as a letter of credit issue when 

an instrument is taken. 

 

 Cross References 

 

Sections 3–302 and 3–415. 

 

Point 1:  Section 3–415. 

 



Point 2:  Section 3–408. 

 

Point 3:  Section 3–417. 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when a "holder" of an instrument gives "value" and thus 

satisfies one of the requirements for being a "holder in due course" under § 3–

302. 

 

§ 3–304. Notice to purchaser 

 

 A. The purchaser has notice of a claim or defense if: 

 

  1. The instrument is so incomplete, bears such visible evidence of 

forgery or alteration, or is otherwise so irregular as to call into 

question its validity, terms or ownership or to create an ambiguity as to 

the party to pay;  or 

 

  2. The purchaser has notice that the obligation of any party is 

voidable in whole or in part, or that all parties have been discharged. 

 

 B. The purchaser has notice of a claim against the instrument when he has 

knowledge that a fiduciary has negotiated the instrument in payment of or as 

security for his own debt or in any transaction for his own benefit or 

otherwise in breach of duty. 

 

 C. The purchaser has notice that an instrument is overdue if he has 

reason to know: 

 

  1. That any part of the principal amount is overdue or that there 

is an uncured default in payment of another instrument of the same 

series;  or 

 

  2. That acceleration of the instrument has been made;  or 

 

  3. That he is taking a demand instrument after demand has been made 

or more than a reasonable length of time after its issue.  A reasonable 

time for a check drawn and payable within the states and territories of 

the United States and the District of Columbia is presumed to be thirty 

(30) days. 

 

 D. Knowledge of the following facts does not of itself give the purchaser 

notice of a defense or claim: 



 

  1. That the instrument is antedated or postdated; 

 

  2. That it was issued or negotiated in return for an executory 

promise or accompanied by a separate agreement, unless the purchaser has 

notice that a defense or claim has arisen from the terms thereof; 

 

  3. That any party has signed for accommodation; 

 

  4. That an incomplete instrument has been completed, unless the 

purchaser has notice of any improper completion; 

 

  5. That any person negotiating the instrument is or was a 

fiduciary; 

 

  6. That there has been default in payment of interest on the 

instrument or in payment of any other instrument, except one of the same 

series. 

 

 E. The filing or recording of a document does not of itself constitute 

notice within the provisions of this article to a person who would otherwise be 

a holder in due course. 

 

 F. To be effective, notice must be received at such time and in such 

manner as to give a reasonable opportunity to act on it. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

304 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. "Notice" is defined in § 1–201. 

 

2. An instrument may be blank as to some unnecessary particular, may contain 

minor erasures, or even have an obvious change in the date, as where "January 

2, 1948" is changed to "January 2, 1949", without even exciting suspicion.  

Irregularity is properly a question of notice to the purchaser of something 

wrong, and is so treated here. 

 

3. "Voidable" obligation in Subsection (A)(2) is intended to limit the 

provision to notice of defense which will permit any party to avoid his 

original obligation on the instrument, as distinguished from a set-off or 

counterclaim. 

 

4. Notice that one party has been discharged is not notice to the purchaser of 

an infirmity in the obligation of other parties who remain liable on the 

instrument.  A purchaser with notice that an indorser is discharged takes 

subject to that discharge as provided in the section on effect of discharge 

against a holder in due course (§ 3–602) but is not prevented from taking the 

obligation of the maker in due course.  If he has notice that all parties are 



discharged he cannot be a holder in due course. 

 

5. Subsection (B) specifies the same elements as notice of improper conduct of 

a fiduciary.  Under Subsection (D)(5) mere notice of the existence of the 

fiduciary relation is not enough in itself to prevent the holder from taking in 

due course, and he is free to take the instrument on the assumption that the 

fiduciary is acting properly.  The purchaser may pay cash into the hands of the 

fiduciary without notice of any breach of the obligation.  Section 3–206 should 

be consulted for the effect of a restrictive indorsement. 

 

6. Subsection (C) provides that reason to know of an overdue installment or 

other part of the principal amount is notice that the instrument is overdue and 

thus prevents the purchaser from taking in due course.  On the other hand 

Subsection (D)(6) makes notice that interest is overdue insufficient, on the 

basis of banking and commercial practice, the decisions under the original Act, 

and the frequency with which interest payments are in fact delayed.  Notice of 

default in payment of any other instrument, except an uncured default in 

another instrument of the same series, is likewise insufficient. 

 

7. Subsection (C) provides that the purchaser may take accelerated paper, or a 

demand instrument on which demand has in fact been made, as a holder in due 

course if he takes without notice of the acceleration or demand.  The 

presumption that any negotiation has taken place before the instrument was in 

fact overdue is of importance only in aid of a holder in due course.  Under 

this section it is not conclusive that the instrument was in fact overdue when 

it was negotiated, if the holder takes without notice of that fact. 

 

The "reasonable time after issue" is retained, but paragraph (3) adds a 

presumption, as that term is defined in that Act (§ 1–201), that a domestic 

check is stale after 30 days. 

 

8. Subsection (D)(1) rejects decisions holding that an instrument known to be 

antedated or postdated is not "regular".  Such knowledge does not prevent a 

holder from taking in due course. 

 

9. Subsection (D)(2) is to be read together with the provisions of this article 

as to when a promise or order is unconditional and as to other writings 

affecting the instrument (§§ 3–105 and 3–119).  Mere notice of the existence of 

any executory promise or a separate agreement does not prevent the holder from 

taking in due course, and such notice may even appear in the instrument itself.  

If the purchaser has notice of any default in the promise or agreement which 

gives rise to a defense or claim against the instrument, he is on notice to the 

same extent as in the case of any other information as to the existence of a 

defense or claim. 

 

10. Subsection (D)(4) follows the policy under which any person in possession 

of an instrument has prima facie authority to fill blanks.  It is intended to 

mean that the holder may take in due course even though a blank is filled in 

his presence, if he is without notice that the filling is improper.  Section 3–

407 on alteration should be consulted as to the rights of subsequent holders 

following such an alteration. 

 

11. Subsection (E) removes any uncertainty as to the effect of "constructive 

notice" through public filing or recording. 



 

12. Subsection (F) means that notice must be received with a sufficient margin 

of time to afford a reasonable opportunity to act on it, and that a notice 

received by the president of a bank one minute before the bank's teller cashes 

a check is not effective to prevent the bank from becoming a holder in due 

course.  See in this connection the provision on notice to an organization, § 

1–201(AA). 

 

 Cross References 

 

Sections 3–201 and 3–302. 

 

Point 1:  Section 1–201. 

 

Point 4:  Section 3–602. 

 

Point 5:  Section 3–206. 

 

Point 7:  Section 1–201. 

 

Point 9:  Sections 3–105(A)(2) and (3) and 3–119. 

 

Point 10:  Section 3–407. 

 

Point 12:  Section 1–201. 

 

 Definitional Cross References 

 

"Accommodation party". Section 3–415. 

 

"Agreement".  Section 1–201. 

 

"Alteration".  Section 3–407. 

 

"Bank".  Section 1–201. 

 

"Check".  Section 3–104. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"Negotiation".  Section 3–202. 

 

"Notice".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Presumed".  Section 1–201. 

 



"Promise".  Section 3–102. 

 

"Purchaser".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Signed".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

If a person has notice of a defense or a claim on a check, note or other piece 

of commercial paper, he cannot become a holder in due course.  Therefore, 

defining "notice" is very important in order to determine when a purchaser of 

commercial paper can enforce it free of such claims or defenses.  This section 

describes the basic situations in which a purchaser has notice. 

 

§ 3–305. Rights of a holder in due course 

 

 To the extent that a holder is a holder in due course he takes the 

instrument free from: 

 

 A. All claims to it on the part of any person;  and 

 

 B. All defenses of any party to the instrument with whom the holder has 

not dealt except: 

 

  1. Infancy, to the extent that it is a defense to a simple 

contract;  and 

 

  2. Such other incapacity, or duress, or illegality of the 

transaction, as renders the obligation of the party a nullity;  and 

 

  3. Such misrepresentation as has induced the party to sign the 

instrument with neither knowledge nor reasonable opportunity to obtain 

knowledge of its character or its essential terms;  and 

 

  4. Discharge in insolvency proceedings;  and 

 

  5. Any other discharge of which the holder has notice when he takes 

the instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

305 of the Uniform Commercial code as adopted by the states. 

 

Commentary.  1. This section applies to any person who is himself a holder in 

due course, and equally to any transferee who acquires the rights of one (§ 3–



201).  "Takes" is used because a holder in due course may still be subject to 

any claims or defenses which arise against him after he has taken the 

instrument. 

 

2. The language "all claims to it on the part of any person" is to make it 

clear that the holder in due course takes the instrument free not only from any 

claim of legal title but also from all liens, equities or claims of any other 

kind.  This includes any claim for rescission of a prior negotiation, in 

accordance with the provisions of the section on reacquisition (§ 3–208). 

 

3. "All defenses" includes non-delivery, conditional delivery or delivery for a 

special purpose.  Under this article such non-delivery or qualified delivery is 

a defense (§§ 3–306 and 3–307), and the defendant has the full burden of 

establishing it. 

 

The effect of this section, together with the sections dealing with incomplete 

instruments (§ 3–115) and alteration (§ 3–407) is to cut off the defense of 

non-delivery of an incomplete instrument against a holder in due course. 

 

4. Under Subsection (B)(1) the defense of infancy may be asserted against a 

holder in due course, even though its effect is to render the instrument 

voidable but not void.  The policy is one of protection of the infant against 

those who take advantage of him, even at the expense of occasional loss to an 

innocent purchaser.  No attempt is made to state when infancy is available as a 

defense or the conditions under which it maybe asserted.  In some jurisdictions 

it is held that an infant cannot rescind the transaction or set up the defense 

unless he restores the holder to his former position, which in the case of a 

holder in due course is normally impossible.  In other states an infant who has 

misrepresented his age may be estopped to assert his infancy.  Such questions 

are left to Navajo law, as an integral part of the policy of the tribe as to 

the protection of infants. 

 

5. Subsection (B)(2) covers mental incompetence, guardianship, ultra vires acts 

or lack of corporate capacity to do business, any remaining incapacity of 

married women, or any other incapacity apart from infancy.  Such incapacity is 

largely statutory.  Its existence and effect is left to Navajo law.  If under 

Navajo law the effect is to render the obligation of the instrument entirely 

null and void, the defense may be asserted against a holder in due course.  If 

the effect is merely to render the obligation voidable at the election of the 

obligor, the defense is cut-off. 

 

6. Duress is a matter of degree.  An instrument signed at the point of a gun is 

void, even in the hands of a holder in due course.  One signed under threat to 

prosecute the son of the maker for theft may be merely voidable so that the 

defense is cut-off.  Illegality is most frequently a matter of gambling or 

usury, but may arise in many other forms under various statutes.  All such 

matters are left to Navajo law.  If under that law the effect of the duress or 

the illegality is to make the obligation entirely null and void, the defense 

may be asserted against a holder in due course.  Otherwise it is cut-off. 

 

7. Subsection (B)(3) recognizes the defense of "real" or "essential" fraud, 

sometimes called fraud in the essence or fraud in the factum, as effective 

against a holder in due course.  The common illustration is that of the maker 

who is tricked into signing a note in the belief that it is merely a receipt of 



some other document.  The theory of the defense is that his signature on the 

instrument is ineffective because he did not intend to sign such an instrument 

at all.  Under this provision the defense extends to an instrument signed with 

knowledge that it is a negotiable instrument, but without knowledge of its 

essential terms. 

 

The test of the defense here stated is that of excusable ignorance of the 

contents of the writing signed.  The party must not only have been in 

ignorance, but must also have had no reasonable opportunity to obtain 

knowledge.  In determining what is a reasonable opportunity all relevant 

factors are to be taken into account, including the age and sex of the party, 

his intelligence, education and business experience;  his ability to read or to 

understand English, the representations made to him and his reason to rely on 

them or to have confidence in the person making them;  the presence or absence 

of any third person who might read or explain the instrument to him, or any 

other possibility of obtaining independent information;  and the apparent 

necessity, or lack of it, for acting without delay. 

 

Unless the misrepresentation meets this test, the defense is cut off by a 

holder in due course. 

 

8. Paragraph (4) is inserted to make it clear that any discharge in bankruptcy 

or other insolvency proceedings, as defined in this article, is not cut-off 

when the instrument is purchased by a holder in due course. 

 

9. Under Subsection (B)(5) notice of any discharge which leaves other parties 

liable on this instrument does not prevent the purchaser from becoming a holder 

in due course.  The obvious case is that of the cancellation of an indorsement, 

which leaves the maker and prior indorsers liable.  As to such parties the 

purchaser may be a holder in due course, but he takes the instrument subject to 

the discharge of which he has notice.  If he is without such notice, the 

discharge is not effective against him (§ 3–602). 

 

 Cross References 

 

Point 1:  Section 3–201(A). 

 

Point 2:  Section 3–208. 

 

Point 3:  Sections 3–115(B), 3–306(C), 3–307(B) and 3–407(A)(3). 

 

Point 9:  Sections 3–304(A)(2) and 3–602. 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Insolvency proceedings".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice".  Section 1–201. 



 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

A person who signs a negotiable instrument can rescind the obligation if he or 

she was too young, was defrauded into signing, has been discharged in 

bankruptcy or, if the holder has knowledge of any other discharge (reason for 

being let off).  However, other defenses which may exist in favor of the person 

obligated on the instrument will not be effective against persons to whom the 

original payee may transfer the instrument and who are "holders in due course".  

See § 3–306. 

 

§ 3–306. Rights of one not a holder in due course 

 

 Unless he has the rights of a holder in due course any person takes the 

instrument subject to: 

 

 A. All valid claims to it on the part of any person;  and 

 

 B. All defenses of any party which would be available in an action on a 

simple contract;  and 

 

 C. The defenses of want or failure of consideration, non-performance of 

any condition precedent, non-delivery, or delivery for a special purpose (§ 3–

408);  and 

 

 D. The defense that he or a person through whom he holds the instrument 

acquired it by theft, or that payment or satisfaction to such holder would be 

inconsistent with the terms of a restrictive indorsement.  The claim of any 

third person to the instrument is not otherwise available as a defense to any 

party liable thereon unless the third person himself defends the action for 

such party. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

306 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Any transferee who acquires the rights of a holder in due 

course under the transfer section of this article (§ 3–201) is included within 

the provisions of the preceding § 3–305.  This section covers any person who 

neither qualifies in his own right as a holder in due course nor has acquired 

the rights of one by transfer.  In particular, the section applies to a bona 

fide purchaser with notice that the instrument is overdue. 

 



2. "All valid claims to it on the part of any person" includes not only claims 

of legal title, but all liens, equities, or other claims of right against the 

instrument or its proceeds.  It includes claims to rescind a prior negotiation 

and to recover the instrument or its proceeds. 

 

3. Subsection (C) mentions want or failure of consideration in order to make it 

clear that either is a defense which the defendant has the burden of 

establishing under the following section of this article.  The following 

section, which places the full burden of establishing the defense of 

non-delivery, conditional delivery or delivery for a special purpose upon the 

defendant, makes any presumption unnecessary. 

 

4. Subsection (D) is a detailed and explicit statement of the policy that the 

contract of the obligor is to pay the holder of the instrument, and the claims 

of other persons against the holder are generally not his concern.  He is not 

required to set up such a claim as a defense, since he usually will have no 

satisfactory evidence of his own on the issue;  and the provision that he may 

not do so is intended as much for his protection as for that of the holder.  

The claimant who has lost possession of an instrument so payable or indorsed 

that another may become a holder has lost his rights on the instrument, which 

by its terms no longer runs to him.  The provision includes all claims for 

rescission of a negotiation, whether based in incapacity, fraud, duress, 

mistake, illegality, breach of trust or duty or any other reason.  It includes 

claims based on conditional delivery or delivery for a special purpose.  It 

includes claims of legal title, lien, constructive trust or other equity 

against the instrument or its proceeds.  The exception made in the case of 

theft is based on the policy which refuses to aid a proved thief to recover, 

and refuses to aid him indirectly by permitting his transferee to recover 

unless the transferee is a holder in due course.  The exception concerning 

restrictive indorsements is intended to achieve consistency with § 3–603 and 

related sections. 

 

Nothing in this section is intended to prevented the claimant from intervening 

in the holder's action against the obligor or defending the action for the 

latter and asserting his claim in the course of such intervention or defense.  

Nothing here stated is intended to prevent any interpleader, deposit in court 

or other available procedure under which the defendant may bring the claimant 

into court or be discharged without himself litigating the claim as a defense.  

Compare § 3–803 on vouching in other parties alleged to be liable. 

 

 Cross References 

 

Section 3–302. 

 

Point 1:  Sections 3–201(A) and 3–305. 

 

Point 2:  Section 3–207. 

 

Point 3:  Sections 3–305 and 3–307(B) 

 

Point 4:  Section 3–803. 

 

 Definitional Cross References 

 



"Action".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section explains the defenses which may be asserted with respect to an 

instrument against a holder of the instrument who does not qualify as a "holder 

in due course".  See § 3–302. 

 

§ 3–307. Burden of establishing signatures, defenses and due course 

 

 A. Unless specifically denied in the pleadings, each signature on an 

instrument is admitted.  When the effectiveness of a signature is put in issue: 

 

  1. The burden of establishing it is on the party claiming under the 

signature;  but 

 

  2. The signature is presumed to be genuine or authorized except 

where the action is to enforce the obligation of a purported signer who 

has died or become incompetent before proof is required. 

 

 B. When signatures are admitted or established, production of the 

instrument entitles a holder to recover on it unless the defendant establishes 

a defense. 

 

 C. After it is shown that a defense exists, a person claiming the rights 

of a holder in due course has the burden of establishing that he or some person 

under whom he claims is in all respects a holder in due course. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

307 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  The purpose in Subsection (A) of requiring a specific denial 

in the pleadings is to give the plaintiff notice that he must meet a claim of 

forgery or lack of authority as to the particular signature, and to afford him 



an opportunity to investigate and obtain evidence.  Where local rules of 

pleading permit, the denial may be on information and belief, or it may be a 

denial of knowledge or information sufficient to form a belief.  It need not be 

under oath unless the local statutes or rules require verification.  In the 

absence of such specific denial the signature stands admitted, and is not in 

issue.  Nothing in this section is intended, however, to prevent amendment of 

the pleading in a proper case. 

 

The question of the burden of establishing the signature arises only when it 

has been put in issue by specific denial. "Burden of establishing" is defined 

in the definitions section of this Code (§ 1–201).  The burden is on the party 

claiming under the signature, but he is aided by the presumption that it is 

genuine or authorized [as] stated in paragraph (2). "Presumption" is also 

defined in this Code (§ 1–201).  It means that until some evidence is 

introduced which would support a finding that the signature is forged or 

unauthorized the plaintiff is not required to prove that it is authentic.  The 

presumption rests upon the fact that in ordinary experience forged or 

unauthorized signatures are very uncommon, and normally any evidence is within 

the control of the defendant or more accessible to him.  He is therefore 

required to make some sufficient showing of the grounds for his denial before 

the plaintiff is put to his proof.  His evidence need not be sufficient to 

require a directed verdict in his favor, but it must be enough to support his 

denial by permitting a finding in his favor.  Until he introduces such evidence 

the presumption requires a finding for the plaintiff.  Once such evidence is 

introduced the burden of establishing the signature by a preponderance of the 

total evidence is on the plaintiff. 

 

Under paragraph (2) this presumption does not arise where the action is to 

enforce the obligation of a purported signer who has died or become incompetent 

before the evidence is required, and so is disabled from obtaining or 

introducing it. "Action" of course includes a claim asserted against the estate 

of a deceased or an incompetent. 

 

2. Subsection (B) states that once signatures are proved or admitted, a holder 

makes out his case by mere production of the instrument, and is entitled to 

recover in the absence of any further evidence.  The defendant has the burden 

of establishing any and all defenses, but by a preponderance of the total 

evidence.  The provision applies only to a holder, as defined in this Code (§ 

1–201).  Any other person in possession of an instrument must prove his right 

to it and account for the absence of any necessary indorsement.  If he 

establishes a transfer which gives him the rights of a holder (§ 3–201), this 

provision becomes applicable, and he is then entitled to recover unless the 

defendant establishes a defense. 

 

3. Subsection (C) concerns the doctrine that until it is shown that a defense 

exists, the issue as to whether the holder is a holder in due course does not 

arise.  In the absence of a defense any holder is entitled to recover, an there 

is no occasion to say that he is deemed prima facie to be a holder in due 

course.  When it is shown that a defense exists, the plaintiff may, if he so 

elects, seek to cut off the defense by establishing that he is himself a holder 

in due course, or that he has acquired the rights of a prior holder in due 

course (§ 3–201).  On this issue he has the fun burden of proof by a 

preponderance of the total evidence. "In all respects" means that he must 

sustain this burden by affirmative proof that the instrument was taken for 



value, that it was taken in good faith, and that it was taken without notice (§ 

3–302). 

 

Nothing in this section is intended to say that the plaintiff must necessarily 

prove that he is a holder in due course.  He may elect to introduce no further 

evidence, in which case a verdict may be directed for the plaintiff or the 

defendant, or the issue of the defense may be left to the jury, according to 

the weight and sufficiency of the defendant's evidence.  He may elect to rebut 

the defense itself by proof to the contrary, in which case again a verdict may 

be directed for either party or the issue may be for the jury.  This Subsection 

means only that if the plaintiff claims the rights of a holder in due course 

against the defense he has the burden of proof upon that issue. 

 

 Cross References 

 

Sections 3–305, 3–306, 3–401, 3–403 and 3–404. 

 

Point 1:  Section 1–201. 

 

Point 2:  Sections 1–201 and 3–201(A). 

 

Point 3:  Sections 3–201(A) and 3–302. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Burden of establishing".  Section 1–201. 

 

"Defendant".  Section 1–201. 

 

"Genuine".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Presumed".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

 Special Plain Language Comment 

 

If the parties to an instrument have a dispute about their respective rights 

and obligations, the Court follows various rules for resolving the dispute, 

including those specified in this section to determine who has the burden of 



convincing the Court on certain common issues. 

 

Part 4. Liability of Parties 

 

§ 3–401. Signature 

 

 A. No person is liable on an instrument unless his signature appears 

thereon. 

 

 B. A signature is made by use of any name, including any trade or assumed 

name, upon an instrument, or by any word or mark used in lieu of a written 

signature. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

401 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. No one is liable on an instrument unless and until he has 

signed it.  The chief application of the rule has been in cases holding that a 

principal whose name does not appear on an instrument signed by his agent is 

not liable on the instrument even though the payee knew when it was issued that 

it was intended to be the obligation of one who did not sign.  An allonge is 

part of the instrument to which it is affixed.  Section 3–202(B). 

 

Nothing in this section is intended to prevent any liability arising apart from 

the instrument itself.  The party who does not sign may still be liable on the 

original obligation for which the instrument was given, or for the breach of 

any agreement to sign, or in tort for misrepresentation, or even on an oral 

guaranty of payment where the Statute of Frauds is satisfied.  He may of course 

be liable under any separate writing.  The provision is not intended to prevent 

an estoppel to deny that the party has signed, as where the instrument is 

purchased in good faith reliance upon his assurance that a forged signature is 

genuine. 

 

2. A signature may be handwritten, typed, printed or made in any other manner.  

It need not be subscribed, and may appear in the body of the instrument, as in 

the case of "I, John Doe, promise to pay ...  " without any other signature.  

It may be made by mark or even by thumbprint.  It may be made in any name, 

including any trade name or assumed name, however false and fictitious, which 

is adopted for the purpose.  Parol evidence is admissible to identify the 

signer, and when he is identified the signature is effective. 

 

This section is not intended to affect any Navajo statute or rule of law 

requiring a signature by mark to be witnessed, or any signature to be otherwise 

authenticated or requiring any form of proof.  It is to be read together with 

the provision under which a person paying or giving value for the instrument 

may require indorsement in both the right name and the wrong one;  and with the 

provision that the absence of an indorsement in the right name may make an 



instrument so irregular as to call its ownership into question and put a 

purchaser upon notice which will prevent his taking as a holder in due course. 

 

 Cross References 

 

Sections 3–202(B), 3–402 through 3–406. 

 

Point 1:  Section 3–410. 

 

Point 2:  Section 3–203. 

 

 Definitional Cross References 

 

"Person".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Signed".  Section 1–201. 

 

"Written".  Section 1–201. 

 

§ 3–402. Signature in ambiguous capacity 

 

 Unless the instrument clearly indicates that a signature is made in some 

other capacity it is an indorsement. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

402 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The review language is intended to say that any ambiguity as to 

the capacity in which a signature is made must be resolved by a rule of law 

that it is an indorsement.  Parol evidence is not admissible to show any other 

capacity, except for the purpose of reformation of the instrument as it may be 

permitted under the rules of the particular jurisdiction.  The question is to 

be determined from the face of the instrument alone, and unless the instrument 

itself makes it clear that he has signed in some other capacity the signer must 

be treated as an indorser. 

 

The indication that the signature is made in another capacity must be clear 

without reference to anything but the instrument.  It maybe found in the 

language used.  Thus, if John Doe signs after "I, John Doe, promise to pay", he 

is clearly a maker;  and "John Doe, witness" is not liable at all.  The 

capacity may be found in any clearly evidenced purpose of the signature, as 

where a drawee signing in an unusual place on the paper has no visible reason 

to sign at all unless he is an acceptor.  It may be found in usage or custom.  

Thus, by long established practice, judicially noticed or otherwise 

established, a signature in the lower right hand corner of an instrument 

indicates an intent to sign as the maker of a note or the drawer of a draft.  



Any similar clear indication of an intent to sign in some other capacity may be 

enough to remove the signature from the application of this section. 

 

 Cross References 

 

Section 3–401. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Signature".  Section 3–401. 

 

§ 3–403. Signature by authorized representative 

 

 A. A signature may be made by an agent or other representative, and his 

authority to make it may be established as in other cases or representation.  

No particular form of appointment is necessary to establish such authority. 

 

 B. An authorized representative who signs his own name to an instrument: 

 

  1. Is personally obligated if the instrument neither names the 

person represented nor shows that the representative signed in a 

representative capacity; 

 

  2. Except as otherwise established between the immediate parties, 

is personally obligated if the instrument names the person represented 

but does not show that the representative signed in a representative 

capacity, or if the instrument does not name the person represented but 

does show that the representative signed in a representative capacity. 

 

 C. Except as otherwise established the name of an organization preceded 

or followed by the name and office of an authorized individual is a signature 

made in a representative capacity. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

403 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The definition of "representative" in this Code (§ 1–201) 

includes an officer of a corporation or association, a trustee, an executor or 

administrator of an estate, or any person empowered to act for another.  It is 

not intended to mean that a trust or an estate is necessarily a legal entity 

with the capacity to issue negotiable instruments, but merely that if it can 

issue them they may be signed by the representative. 

 

The power to sign for another may be an express authority, or it may be implied 

in law or in fact, or it may rest merely upon apparent authority.  It may be 

established as in other cases of representation, and when relevant parol 



evidence is admissible to prove or to deny it. 

 

2. Subsection (B) applies only to the signature of a representative whose 

authority to sign for another is established.  If he is not authorized his 

signature has the effect of an unauthorized signature (§ 3–404).  Even though 

he is authorized the principal is not liable on the instrument, under the 

provisions (§ 3–401) relating to signatures, unless the instrument names him 

and clearly shows that the signature is made on his behalf. 

 

3. Assuming that Peter Pringle is a principal and Arthur Adams is his agent, an 

instrument might, for example, bear the following signatures affixed by the 

agent: 

 

A. "Peter Pringle", or 

 

B. "Arthur Adams", or 

 

C. "Peter Pringle by Arthur Adams, Agent", or 

 

D. "Arthur Adams, Agent", or 

 

E. "Peter Pringle Arthur Adams". 

 

<BULLET> signature in form (A) does not bind Adams if authorized (§§ 3–401 an 

3–404). 

 

<BULLET> signature as in (B) personally obligates the agent and parol evidence 

is inadmissible under Subsection (B)(1) to disestablish his obligation. 

 

The unambiguous way to make the representation clear is to sign as in 

Subsection (C).  Any other definite indication is sufficient, as where the 

instrument reads "Peter Pringle promises to pay" and it is signed "Arthur 

Adams, Agent".  Adams is not bound if he is authorized (§ 3–404). 

 

Section (B)(2) admits parol evidence in litigation between the immediate 

parties to prove signature by the agent in his representative capacity. 

 

 Cross References 

 

Point 1:  Section 1–201. 

 

Point 2:  Sections 3–401(A), 3–404 and 3–405. 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Representative".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

§ 3–404. Unauthorized signatures 



 

 A. Any unauthorized signature is wholly inoperative as that person whose 

name is signed unless he ratifies it or is precluded from denying it;  but it 

operates as the signature of the unauthorized signed in favor of any person who 

in good faith pays the instrument or takes it for value. 

 

 B. Any unauthorized signature may be ratified for all purposes of this 

article.  Such ratification does not of itself affect any rights of the person 

ratifying against the actual signer. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

404 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. "Unauthorized signature" is a defined term (§ 1–201).  It 

includes both a forgery and a signature made by an agent exceeding his actual 

or apparent authority. 

 

2. The final clause of Subsection (B) states that generally accepted rule that 

the unauthorized signature, while it is wholly inoperative as that of the 

person whose name is signed, is effective to impose liability upon the actual 

signer or to transfer any rights that he may have in the instrument.  His 

liability is not in damages for breach of a warranty of his authority, but is 

full liability on the instrument in the capacity in which he has signed.  It 

is, however, limited to parties who take or pay the instrument in good faith;  

and one who knows that the signature is unauthorized cannot recover from the 

signer on the instrument. 

 

3. Subsection (B) settles the conflict which has existed in the decisions as to 

whether a forgery may be ratified.  A forged signature may at least be adopted;  

and the word "ratified" is used in order to make it clear that the adoption is 

retroactive and that it may be found from conduct as well as from express 

statements.  Thus, it may be found from the retention of benefits received in 

the transaction with knowledge of the unauthorized signature;  and although the 

forger is not an agent, the ratification is governed by the same rules and 

principles as if he were. 

 

This provision makes ratification effective only for the purposes of this 

article.  The unauthorized signature becomes valid so far as its effect as a 

signature is concerned.  The ratification relieves the actual signer from 

liability on the signature.  It does not of itself relieve him from liability 

to the person whose name is signed.  It does not in any way affect the criminal 

law.  No policy of the criminal law requires that the person whose name is 

forged shall not assume liability to others on the instrument;  but he cannot 

affect the rights of the government.  While the ratification may be taken into 

account with other relevant facts in determining punishment, it does not 

relieve the signer of criminal liability. 

 

4. The words "or is precluded from denying it" in Subsection (A) recognize the 



possibility of an estoppel against the person whose name is signed, as where he 

expressly or tacitly represents to an innocent purchaser that the signature is 

genuine;  and to recognize the negligence which precludes a denial of the 

signature. 

 

 Cross References 

 

Sections 3–307, 3–401, 3–403 and 3–405. 

 

Point 1:  Section 1–201. 

 

Point 4:  Section 3–406. 

 

 Definitional Cross References 

 

"Good faith".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

"Signed".  Section 1–201. 

 

"Unauthorized signature".  Section 1–201. 

 

"Value".  Section 3–303. 

 

§ 3–405. Imposters;  signature in name of payee 

 

 A. An indorsement by any person in the name of a named payee is effective 

if: 

 

  1. An impostor by use of the mails or otherwise has induced the 

maker or drawer to issue the instrument to him or his confederate in the 

name of the payee;  or 

 

  2. A person signing as or on behalf of a maker or drawer intends 

the payee to have no interest in the instrument;  or 

 

  3. An agent or employee of the maker or drawer has supplied him 

with the name of the payee intending the latter to have no such interest. 

 

 B. Nothing in this section shall affect the criminal or civil liability 

of the person so indorsing. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 3–

405 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section recognizes as effective indorsement of the types 

of paper covered no matter by whom made.  This solution is thought preferable 

to making such instruments bearer paper;  on the face of things they are 

payable to order and a subsequent taker should require what purports to be a 

regular chain of indorsements.  On the other hand, it is unduly restrictive to 

require that the actual indorsement be made by the impostor or other fraudulent 

actor.  In most cases the person whose fraud procured the instrument to be 

issued will himself indorse;  when some other third person indorses it will 

most probably be a case of theft or a second independent fraud superimposed 

upon the original fraud.  In neither case does there seem to be sufficient 

reason to reverse the rule of the section.  To recapitulate:  the instrument 

does not become bearer paper, a purportedly regular chain in indorsements is 

required, but any person – first thief, second impostor or third murderer – can 

effectively indorse in the name of the payee. 

 

2. Subsection (A)(1) rejects decisions which distinguish between face-to-face 

imposture and imposture by mail and hold that where the parties deal by mail 

the dominant intent of the drawer is to deal with the name rather than with the 

person so that the resulting instrument may be negotiated only by indorsement 

of the payee whose name has been taken in vain.  The result of the distinction 

has been under some prior law, to throw the loss in the mail imposture forward 

to a subsequent holder or to the drawee.  Since the maker or drawer believes 

the two to be one and the same, the two intentions cannot be separated, and the 

"dominant intent" is a fiction.  The position here taken is that the loss, 

regardless of the type of fraud which the particular imposter has committed, 

should fall upon the maker or drawer. "Impostor" refers to impersonation, and 

does not extend to a false representation that the party is the authorized 

agent of the payee.  The maker or drawer who takes the precaution of making the 

instrument payable to the principal is entitled to have his indorsement. 

 

3. Subsection (A)(2) is based not on whether the named payee is "fictitious", 

but whether the signer intends that he shall have no interest in the 

instrument.  The following situations illustrate the application of the 

Subsection: 

 

A. The drawer of a check, for his own reasons, makes it payable to P knowing 

that P does not exist. 

 

B. The drawer makes the check payable in the name of P. A person named P 

exists, but the drawer does not know it. 

 

C. The drawer makes the check payable to P, an existing person whom he knows, 

intending to receive the money himself and that P shall have no interest in the 

check. 

 

D. The treasurer of a corporation draws its check payable to P, who to the 

knowledge of the treasurer does not exist. 

 

E. The treasurer of a corporation draws its check payable to P. P exists but 

the treasurer has fraudulently added his name to the payroll intending that he 



shall not receive the check. 

 

F. The president and the treasurer of a corporation both sign its check payable 

to P. P does not exist.  The treasurer knows it but the president does not. 

 

G. The same facts as F, except that P exists and the treasurer knows it, but 

intends that P shall have no interest in the check. 

 

In all cases stated an indorsement by any person in the name of P is effective. 

 

4. Subsection (A)(3) includes the padded payroll cases, where the drawer's 

agent or employee prepares the check for signature or otherwise furnishes the 

signing officer with the name of the payee.  The principle followed is that the 

loss should fall upon the employer as a risk of his business enterprise rather 

than upon the subsequent holder or drawee.  The reasons are that the employer 

is normally in a better position to prevent such forgeries by reasonable care 

in the selection or supervision of his employees, or, if he is not, is at least 

in a better position to cover the loss by fidelity insurance;  and that the 

cost of such insurance is properly an expense of his business rather than of 

the business of the holder or drawee. 

 

The provision applies only to the agent or employee of the drawer and only to 

the agent or employee who supplies him with the name of the payee.  The 

following situations illustrate its application: 

 

A. An employee of a corporation prepares a padded payroll for its treasurer, 

which includes the name of P. P does not exist, and the employee knows it, but 

the treasurer does not.  The treasurer draws the corporation's check payable to 

P. 

 

B. The same facts as A, except that P exists and the employee knows it but 

intends him to have no interest in the check.  In both cases an indorsement by 

any person in the name of P is effective and the loss falls on the corporation. 

 

5. The section is not intended to affect criminal liability for forgery or any 

other crime, or civil liability to the drawer or to any other person.  It is to 

be read together with the section under which an unauthorized signer is 

personally liable on the signature to any person who takes the instrument in 

good faith (3–404(A)). 

 

 Cross References 

 

Sections 3–401, 3–403, 3–404 and 3–406. 

 

Point. 5:  Section 3–404(A). 

 

 Definitional Cross References 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"Person".  Section 1–201. 

 



"Signature".  Section 3–401. 

 

§ 3–406. Negligence contributing to alteration or unauthorized signature 

 

 Any person who by his negligence substantially contributes to a material 

alteration of the instrument or to the making of an unauthorized signature is 

precluded from asserting the alteration or lack of authority against a holder 

in due course or against a drawee or other payor who pays the instrument in 

good faith and in accordance with the reasonable commercial standards of the 

drawee's or payor's business. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

406 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section adopts the doctrine which held that a drawer who 

so negligently draws an instrument as to facilitate its material alteration is 

liable to a drawee who pays the altered instrument in good faith.  It should be 

noted that the rule as stated in the section requires that the negligence 

"substantially" contribute to the alteration. 

 

2. The section extends the above principle to the protection of a holder in due 

course and of payors who may not technically be drawees.  It rejects decisions 

which have held that the maker of a note owes no duty of care to the holder 

because at the time the instrument is drawn there is no contract between them.  

By drawing the instrument and "setting it afloat upon a sea of strangers" the 

maker or drawer voluntarily enters into a relation with later holders which 

justifies his responsibility.  In this respect an instrument so negligently 

drawn as to facilitate alteration does not differ in principle from an 

instrument containing a blank which may be filled. 

 

The holder in due course under the rules governing alteration (§ 3–407) may 

enforce the altered instrument according to its original tenor.  Where 

negligence of the obligor has substantially contributed to the alteration, this 

section gives the holder the alternative right to enforce the instrument as 

altered. 

 

3. No attempt is made to define negligence which will contribute to an 

alteration.  The question is left to the court or the jury upon the 

circumstances of the particular cases.  Negligence usually has been found where 

spaces are left in the body of the instrument in which words or figures maybe 

inserted.  No unusual precautions are required, and the section is not intended 

to change decisions holding that the drawer of a bill is under no duty to use 

sensitized paper, indelible ink or a protectograph;  or that it is not 

negligence to leave spaces between the lines or at the end of the instrument in 

which a provision for interest or the like can be written. 

 

4. The section applies only where the negligence contributes to the alteration.  

It must afford an opportunity of which advantage is in fact taken.  The section 



approves decisions which have refused to hold the drawer responsible where he 

has left spaces in a check but the payee erased all the writing with chemicals 

and wrote in an entirely new check. 

 

5. This section does not make the negligent party liable in tort for damages 

resulting from the alteration.  Instead it stops him from asserting it against 

the holder in due course or drawee.  The reason is that in the usual case the 

extent of the loss, which involves the possibility of ultimate recovery from 

the wrongdoer, cannot be determined at the time of litigation, and the decision 

would have to be made on the unsatisfactory basis of burden of proof.  The 

holder or drawee is protected by an estoppel, and the task of pursuing the 

wrongdoer is left to the negligent party.  Any amount in fact recovered from 

the wrongdoer must be held for the benefit of the negligent party under 

ordinary principles of equity. 

 

6. The section protects parties who act not only in good faith (§ 1–201) but 

also in observance of the reasonable standards of their business.  Thus, any 

bank which takes or pays an altered check which ordinary banking standards 

would require it to refuse cannot take advantage of the estoppel. 

 

7. The section applies the same rule to negligence which contributes to a 

forgery or other unauthorized signature, as defined in this Code (§ 1–201).  

The most obvious case is that of the drawer who makes use of a signature stamp 

or other automatic signing device and is negligent in looking after it.  The 

section extends, however, to cases where the party has notice that forgeries of 

his signature have occurred and is negligent in failing to prevent further 

forgeries by the same person.  It extends to negligence which contributes to a 

forgery of the signature of another, as in the case where a check is 

negligently mailed to the wrong person having the same name as the payee.  As 

in the case of alteration, no attempt is made to specify what is negligence, 

and the question is one for the court or the jury on the facts of the 

particular case. 

 

 Cross References 

 

Sections 3–401 and 3–404. 

 

Point 2:  Section 3–407(C). 

 

Point 6:  Section 1–201. 

 

Point 7:  Section 1–201. 

 

 Definitional Cross References 

 

"Alteration".  Section 3–407. 

 

"Good faith".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 



 

"Unauthorized signature".  Section 1–201. 

 

§ 3–407. Alteration 

 

 A. Any alteration of an instrument is material which changes the contract 

of any party thereto in any respect, including any such change in: 

 

  1. The number or relations of the parties;  or 

 

  2. An incomplete instrument, by completing it otherwise than as 

authorized;  or 

 

  3. The writing as signed, by adding to it or by removing any part 

of it. 

 

 B. As against any person other than a subsequent holder in due course: 

 

  1. Alteration by the holder which is both fraudulent and material 

discharges any party whose contract is thereby changed unless that party 

assents or is precluded from asserting the defense; 

 

  2. No other alteration discharges any party and the instrument may 

be enforced according to its original tenor, or as to incomplete 

instruments according to the authority given. 

 

 C. A subsequent holder in due course may in all cases enforce the 

instrument according to its original tenor, and when an. incomplete instrument 

has been completed, he may enforce it as completed. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

407 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  Subsection (A) is a general definition.  Any alteration is 

material only as it may change the contract of a party to the instrument;  and 

the addition or deletion of words which do not in any way affect the contract 

of any previous signer is not material.  But any change in the contract of a 

party, however slight, is a material alteration;  and the addition of one cent 

to the amount payable, or an advance of one (1) day in the date of payment, 

will operate as a discharge if it is fraudulent. 

 

Specific mention is made of a change in the number or relations of the parties 

in order to make it clear that any such change is material only if it changes 

the contract of one who has signed.  The addition of a co-maker or a surety 

does not change in most jurisdictions the contract of one who has already 

signed as maker and should not be held material as to him.  The addition of the 

name of an alternative payee is material, since it changes his obligation.  

Subsection (A)(3) makes special mention of a change in the writing signed in 



order to cover occasional cases of addition of sticker clauses, scissoring or 

perforating instruments where the separation is not authorized. 

 

2. Subsection (A)(2) is to be read together with § 3–115 on incomplete 

instruments.  Where an instrument contains blanks or is otherwise incomplete, 

it maybe completed in accordance with the authority given and is then valid and 

effective as completed.  If the completion is unauthorized and has the effect 

of changing the contract of any previous signer, this provision follows the 

generally accepted rule in treating it as a material alteration which may 

operate as a discharge. 

 

3. A material alteration does not discharge any party unless it is made by the 

holder.  Spoliation by any meddling stranger does not affect the rights of the 

holder.  It is of course intended that the acts of the holder's authorized 

agent or employee, or of his confederates, are to be attributed to him. 

 

A material alteration does not discharge any party unless it is made for a 

fraudulent purpose.  There is no discharge where a blank is filled in the 

honest belief that it is as authorized;  or where a change is made with a 

benevolent motive such as a desire to give the obligor the benefit of a lower 

interest rate.  Changes favorable to the obligor are unlikely to be made with 

any fraudulent intent;  but if such an intent is found the alteration may 

operate as a discharge. 

 

The discharge is a personal defense of the party whose contract is changed by 

the alteration, and anyone whose contract is not affected cannot assert it.  

The contract of any party is necessarily affected, however, by the discharge of 

any party against whom he has a right of recourse on the instrument.  Assent to 

the alteration given before or after it is made will prevent the party from 

asserting the discharge. "Or is precluded from asserting the defense" is added 

in Subsection (B)(1) to recognize the possibility of an estoppel or other 

ground barring the defense which does not rest on assert. 

 

If the alteration is not material or if it is not made for a fraudulent purpose 

there is no discharge, and the instrument may be enforced according to its 

original tenor.  Where blanks are filled or an incomplete instrument is 

otherwise completed there is no original tenor, but the instrument may be 

enforced according to the authority in fact given. 

 

4. Subsection (C) provides that a subsequent holder in due course takes free of 

the discharge in all cases.  The provision is merely one form of the general 

rule governing the effect of discharge against a holder in due course (§ 3–

602).  The holder in due course may enforce the instrument according to its 

original tenor.  In this connection reference should be made to the section 

giving the holder in due course the right, where the maker's or drawer's 

negligence has substantially contributed to the alteration, to enforce the 

instrument in its altered from (§ 3–406).  Reference should also be made to 

Article 4 covering a bank's right to charge its customer's account in the case 

of altered instruments.  Article 4 has not been adopted by the Navajo Nation.  

Rights which would be governed under that Article are governed by Navajo law 

pursuant to 7 N.N.C. § 204. 

 

Where blanks are filled or an incomplete instrument is otherwise completed, 

this Subsection places the loss upon the party who left the instrument 



incomplete and permitting the holder to enforce it in its completed form.  As 

indicated in the comment to § 3–115 on incomplete instruments, this result is 

intended even though the instrument was stolen from the maker or drawer and 

completed after the theft. 

 

There is no inconsistency between Subsection (C) and Subsection (B)(2).  The 

holder in due course may elect to enforce the instrument either as provided in 

that paragraph or as provided in Subsection (C). 

 

It should be noted that a purchaser who takes the instrument with notice of any 

material alteration, including the unauthorized completion of an incomplete 

instrument, takes with notice of a claim or defense and cannot be a holder in 

due course (§ 3–304). 

 

 Cross References 

 

Sections 3–305, 3–306 and 3–307. 

 

Point 2:  Section 3–115. 

 

Point 4:  Sections 3–115, 3–304(B) and 3–602. 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the effect on the rights of a holder of an instrument 

which has been altered by adding or deleting words or terms. 

 

§ 3–408. Consideration 

 

 Want or failure of consideration is a defense as against any person not 

having the rights of a holder in due course (§ 3–305), except that no 

consideration is necessary for an instrument or obligation thereon given in 

payment of or as security for an antecedent obligation of any kind.  Nothing in 

this section shall be taken to displace any statute outside this Code, under 

which a promise is enforceable notwithstanding lack or failure of 

consideration.  Partial failure of consideration is a defense pro tanto whether 



or not the failure is in an ascertained or liquidated amount. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

408 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. "Consideration" is distinguished from "value" throughout this 

article. "Consideration" refers to what the obligor has received for his 

obligation, and is important only on the question of whether his obligation can 

be enforced against him. 

 

2. The "except" clause is intended to remove the difficulties which have arisen 

where a note or a draft, or an indorsement of either, is given as payment or as 

security for a debt already owed by the party giving it, or by a third person.  

The provision is intended to change the result of decisions holding that where 

no extension of time or other concession is given by the creditor the new 

obligation fails for lack of legal consideration.  It is intended also to mean 

that an instrument given for more or less than the amount of a liquidated 

obligation does not fail by reason of the common law rule that an obligation 

for a lesser liquidated amount cannot be consideration for the surrender of a 

greater. 

 

3. With respect to the necessity or sufficiency of consideration other 

obligations on an instrument are subject to the ordinary rules of contract law 

relating to contracts not under seal.  Promissory estoppel or any other 

equivalent or substitute for consideration is to be recognized as in other 

contract cases. 

 

 Cross References 

 

Point 1:  Section 3–303. 

 

Point 3:  Sections 3–306(C) and 3–307(B). 

 

 Definitional Cross References 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section explains the extent to which an instrument may not be enforceable 

when the maker of the instrument neither receives any personal benefit from the 

transaction nor obtains the benefit of his bargain by having some other party 



suffer a detriment at this request (e.g., where the maker gives a note in order 

to induce a creditor of the maker's relative to forgive a debt owing to that 

creditor). 

 

§ 3–409. Draft not an assignment 

 

 A. A check or other draft does not in itself operate as an assignment of 

any funds in the hands of the drawee available for its payment, and the drawee 

is not liable on the instrument until he accepts it. 

 

 B. Nothing in this section shall affect any liability in contract, tort 

or otherwise arising from any letter of credit or other obligation or 

representation which is not an acceptance. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

409 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. A check or other draft does not of itself operate as an 

assignment in law or equity.  The assignment may, however, appear from other 

facts, and particularly from other agreements, express or implied;  and when 

the intent to assign is clear the check may be the means by which the 

assignment is effected. 

 

2. The drawee is not liable on the instrument until he accepts;  but he remains 

subject to any other liability to the holder.  Under state law, payor banks are 

accountable for the amount of any demand item which they retain beyond midnight 

of the day on which the item is received.  See § 4–302 of the commercial code 

of the applicable state law pursuant to 7 N.N.C. § 204 for the payor banks 

liability for later return.  Such a bank, if it does not either make prompt 

settlement or return on an item received by it will become liable to a holder 

of the item. 

 

3. Subsection (B) is intended to make it clear that this section does not in 

any way affect any liability which may arise apart from the instrument itself.  

The drawee who fails to accept may be liable to the drawer or to the holder for 

breach of the terms of a letter of credit or any other agreement by which he is 

obligated to accept.  He may be liable in tort or upon any other basis because 

of his representation that he has accepted, or that he intends to accept.  The 

section leaves unaffected any liability of any kind apart from the instrument. 

 

 Cross References 

 

Sections 3–410, 3–411, 3–412 and 3–415. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 



"Check".  Section 3–104. 

 

"Contract".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Instrument".  Section 3–104. 

 

§ 3–410. Definition and operation of acceptance 

 

 A. Acceptance is the drawee's signed engagement to honor the draft as 

presented.  It must be written on the draft, and may consist of his signature 

alone.  It becomes operative when completed by delivery or notification. 

 

 B. A draft may be accepted although it has not been signed by the drawer 

or is otherwise incomplete or is overdue or has been dishonored. 

 

 C. Where the draft is payable at a fixed period after sight and the 

acceptor fails to date his acceptance the holder may complete it by supplying a 

date in good faith. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

410 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under § 3–417 a person obtaining acceptance gives a warranty 

against alteration of the instrument before acceptance. 

 

2. Subsection (A) adopts the rule that acceptance must be written on the draft.  

Good commercial and banking practice does not sanction acceptance by any 

separate writing because of the dangers and uncertainties arising when it 

becomes separated from the draft.  The instrument is now forwarded to the 

drawee for his acceptance upon it, or reliance is placed upon the obligation of 

the separate writing itself, as in the case of a letter of credit. 

 

Nothing in this section is intended to eliminate any liability of the drawee in 

contract, tort or otherwise arising from the separate writing or any other 

obligation or representation, as provided in § 3–409. 

 

Subsection (A) provides for acceptance by delay or refusal to return the 

instrument but the drawee maybe liable for a conversion of the instrument under 

§ 3–419. 

 

3. Subsection (A) states the generally recognized rule that the mere signature 

of the drawee on the instrument is a sufficient acceptance.  Customarily the 

signature is written vertically across the face of the instrument;  but since 

the drawee has no reason to sign for any other purpose his signature in any 

other place, even on the back of the instrument, is sufficient.  It need not be 

accompanied by such words as "Accepted", "Certified", or "Good".  It must not, 



however, bear any words indicating an intent to refuse to honor the bill;  and 

nothing in this provision is intended to change such decisions as Norton v. 

Knapp, 64 Iowa 112, 19 N.W. 867 (1884), holding that the drawee's signature 

accompanied by the words "Kiss my foot" is not an acceptance. 

 

4. The final sentence of Subsection (A) expressly states the generally 

recognized rule, that an acceptance written on the draft takes effect when the 

drawee notifies the holder or gives notice according to his instructions.  

Acceptance is thus an exception to the usual rule that no obligation on an 

instrument is effective until delivery. 

 

5. The purpose of Subsection (C) is to provide a definite date of payment where 

none appears on the instrument.  An undated acceptance of a draft payable 

"thirty days after sight" is incomplete;  and unless the acceptor himself 

writes in a different date the holder is authorized to complete the acceptance 

according to the terms of the draft by supplying a date of presentment.  Any 

date which the holder chooses to write in is effective providing his choice of 

date is made in good faith.  Any different agreement not written on the draft 

is not effective, and parol evidence is not admissible to show it. 

 

 Cross References 

 

Sections 3–411, 3–412 and 3–418. 

 

Point 1:  Section 3–417. 

 

Point 2:  Sections 3–401(A), 3–409(B) and 3–419. 

 

Point 5:  Section 3–412. 

 

 Definitional Cross References 

 

"Delivery".  Section 1–201. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 

"Good faith".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Honor".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Signature".  Section 3–401. 

 

"Signed".  Section 1–201. 

 

"Written".  Section 1–201. 

 



§ 3–411. Certification of a check 

 

 A. Certification of a check is acceptance.  Where a holder procures 

certification the drawer and all prior indorsers are discharged. 

 

 B. Unless otherwise agreed a bank has no obligation to certify a check. 

 

 C. A bank may certify a check before returning it for lack of proper 

indorsement.  If it does so the drawer is discharged. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

411 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. While certification procured by a holder discharges the drawer 

and other prior parties, certification procured by the drawer leaves him 

liable.  Any certification procured by a holder discharged the drawer and prior 

indorsers.  Any indorsement made after a certification so procured remains 

effective;  and where it is intended that any indorser shall remain liable 

notwithstanding certification, he may indorse with the words "after 

certification" to make his liability clear. 

 

2. Subsection (B) states the generally recognized rule that in the absence of 

agreement a bank is under no obligation to certify a check, because it is a 

demand instrument calling for payment rather than acceptance.  The bank may be 

liable for breach of any agreement with the drawer, the holder, or any other 

person by which it undertakes to certify.  Its liability is not on the 

instrument, since the drawee is not so liable until acceptance (§ 3–409(A)).  

Any liability is for breach of the separate agreement. 

 

3. Subsection (C) recognizes the banking practice of certifying a check which 

is returned for proper indorsement in order to protect the drawer against a 

longer contingent liability.  It is consistent with the provision of § 3–410(B) 

permitting certification although the check has not been signed or is otherwise 

incomplete. 

 

 Cross References 

 

Sections 3–412, 3–413, 3–417 and 3–418. 

 

Point 2:  Section 3–409(A) 

 

Point 3:  Section 3–410(B) 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 



 

"Check".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

§ 3–412. Acceptance varying draft 

 

 A. Where the drawee's proffered acceptance in any manner varies the draft 

as presented the holder may refuse the acceptance and treat the draft as 

dishonored in which case the drawee is entitled to have his acceptance 

canceled. 

 

 B. The terms of the draft are not varied by an acceptance to pay at any 

particular bank or place in the United States, unless the acceptance states 

that the draft is to be paid only at such bank or place. 

 

 C. Where the holder assents to an acceptance varying the terms of the 

draft each drawer and indorser who does not affirmatively assent is discharged. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

412 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section applies to conditional acceptances, acceptances 

for part of the amount, acceptances to pay at a different time from that 

required by the draft, or to the acceptance of less than all of the drawees.  

It applies to any other engagement changing the essential terms of the draft. 

 

2. Where the drawee offers such a varied engagement the holder has an election.  

He may reject the offer, insist on acceptance of the draft as presented, and 

treat the refusal to give it as a dishonor.  In that event, the drawee is not 

bound by his engagement, and is entitled to have it canceled.  After any 

necessary notice of dishonor and protest the holder may have his recourse 

against the drawer and indorsers. 

 

If the holder elects to accept the offer, this section does not invalidate the 

drawee's varied engagement.  It remains his effective obligation, which the 

holder may enforce against him.  By his assent, however, the holder discharges 

any drawer or indorser who does not also assent which must be affirmatively 

expressed.  Mere failure to object within a reasonable time is not assent which 

will prevent the discharge. 

 

3. Subsection (B) provides that the terms of the draft are not varied by an 

acceptance to pay at any particular bank or place in the United States unless 

the acceptance states that the draft is to be paid only at such bank or place.  

Section 3–504(D) provides that a draft accepted payable at a bank in the United 

States must be presented at the bank designated. 

 

 Cross References 



 

Sections 3–410 and 3–413. 

 

Point 3:  Section 3–504(D). 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Written".  Section 1–201. 

 

§ 3–413. Contract of maker, drawer and acceptor 

 

 A. The maker or acceptor engages that he will pay the instrument 

according to its tenor at the time of his engagement or as completed pursuant 

to § 3–115 on incomplete instruments. 

 

 B. The drawer engages that upon dishonor of the draft and any necessary 

notice of dishonor or protest he will pay the amount of the draft to the holder 

or to any indorser who takes it up.  The drawer may disclaim this liability by 

drawing without recourse. 

 

 C. By making, drawing or accepting the party admits as against all 

subsequent parties including the drawee the existence of the payee and his then 

capacity to indorse. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

413 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section should be read in connection with the sections on 

incomplete instruments (§ 3–115), negligence contributing to alteration or 

unauthorized signature (§ 3–406), alteration (§ 3–407), acceptances (§ 3–412) 

and finality of payment or acceptance varying a draft (§ 3–418).  Thus a maker 

who signs an incomplete note engages under this section to pay it according to 

its tenor at the time he signs it, but by virtue of § 3–115 and 3–407 the note 

may thereafter be completed and enforced against him.  In the same way, if the 

maker's negligence substantially contributes to alteration of the instrument, 

he will become liable on his note as altered under § 3–406.  When a holder 



assents to an acceptance varying a draft (§ 3–412) he can of course hold the 

acceptor only according to the form of acceptance to which the holder agreed.  

Section 3–418 applies the rule of Plice v. Neal both to acceptance and payment;  

thus an acceptor may not, after acceptance, assert that the drawer's signature 

is unauthorized. 

 

Subsection (A) applies to all drafts (including checks) the rule that the 

acceptance relates to the instrument as it was at the time of its acceptance 

and not (in case of alteration before acceptance) to its original tenor.  It 

should be noted that under § 3–417 a person who obtains acceptance warrants to 

the acceptor that the instrument has not been materially altered. 

 

 Cross References 

 

Sections 3–115, 3–406, 3–407, 3–412, 3–417 and 3–418. 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Protest".  Section 3–509. 

 

§ 3–414. Contract of indorser;  order of liability 

 

 A. Unless the indorsement otherwise specifies (as by such words as 

"without recourse") every indorser engages that upon dishonor and any necessary 

notice of dishonor and protest he will pay the instrument according to its 

tenor at the time of his indorsement to the holder to any subsequent indorser 

who takes it up, even though the indorser who takes it up was not obligated to 

do so. 

 

 B. Unless they otherwise agree indorsers are liable to one another in the 

order in which they indorse, which is presumed to be the order in which their 

signatures appear on the instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–



414 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) states the contract of indorsement-that if the 

instrument is dishonored and any protest or notice of dishonor which may be 

necessary under § 3–501 is given, the indorser will pay the instrument.  The 

indorser's engagement runs to any holder (whether or not for value) and to any 

indorser subsequent to him who has taken the instrument up.  An indorser may 

disclaim his liability on the contract of indorsement, but only if the 

indorsement itself so specifies.  Since the disclaimer varies the written 

contract of indorsement, the disclaimer itself must be written on the 

instrument and cannot be proved by parol evidence.  The customary manner of 

disclaiming the indorser's liability under this section is to indorse "without 

recourse".  Apart from such a disclaimer all indorsers incur this liability, 

without regard to whether or not the indorser transferred the instrument for 

value or received consideration for his indorsement. 

 

2. In addition to his liability on the contract of indorsement, an indorser, if 

a transferor, gives the warranties stated in § 3–417. 

 

3. As in the case of acceptor's liability (§ 3–413), this section conditions 

the indorser's liability on the tenor of the instrument at the time of his 

indorsement.  Thus if a person indorses an altered instrument, he assumes 

liability as indorser on the instrument as altered. 

 

4. Subsection (B) states two presumptions:  One is that the indorsers are 

liable to one another in the order in which they have in fact indorsed.  The 

other is that they have in fact indorsed in the order in which their names 

appear.  Parol evidence is admissible to show that they have indorsed in 

another order, or that they have otherwise agreed as to their liability to one 

another. 

 

 Cross References 

 

Point 1:  Section 3–501. 

 

Point 2:  Section 3–417. 

 

Point 3:  Section 3–413. 

 

Point 4:  Section 3–118(E). 

 

 Definitional Cross References 

 

"Contract".  Section 1–201. 

 

"Dishonor".  Section 3–507. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Presumed".  Section 1–201. 



 

"Protest".  Section 3–509. 

 

"Signature".  Section 3–401. 

 

§ 3–415. Contract of accommodation party 

 

 A. An accommodation party is one who signs the instrument in any capacity 

for the purpose of lending his name to another party to it. 

 

 B. When the instrument has been taken for value before it is due the 

accommodation party is liable in the capacity in which he has signed even 

though the taker knows of the accommodation. 

 

 C. As against a holder in due course and without notice of the 

accommodation oral proof of the accommodation is not admissible to give the 

accommodation party the benefit of discharges dependent on his character as 

such.  In other cases the accommodation character may be shown by oral proof. 

 

 D. An indorsement which shows that it is not in the chain of title is 

notice of its accommodation character. 

 

 E. An accommodation party is not liable to the party accommodated, and if 

he pays the instrument has a right of recourse on the instrument against such 

party. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

415 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) recognizes that an accommodation party is always 

a surety (which includes a guarantor), and it is his only distinguishing 

feature.  He differs from other sureties only in that his liability is on the 

instrument and he is a surety for another party to it.  His obligation is 

therefore determined by the capacity in which he signs.  An accommodation maker 

or acceptor is bound on the instrument without any resort of his principal, 

while an accommodation indorser may be liable only after presentment, notice of 

dishonor and protest.  The Subsection recognizes the defenses of a surety in 

accordance with the provisions subjecting one not a holder in due course to all 

simple contract defenses, as well as his rights against his principal after 

payment.  Under Subsection (C) except as against a holder in due course without 

notice of the accommodation, parol evidence is admissible to prove that the 

party has signed for accommodation.  In any case, however, under Subsection (D) 

an indorsement which is not in the chain of title (the irregular or anomalous 

indorsement) is notice to all subsequent takers of the instrument of the 

accommodation character of the indorsement. 

 

2. In Subsection (A) the essential characteristic is that the accommodation 

party is a surety, and not that he has signed gratuitously.  He may be a paid 



surety, or receive other compensation from the party accommodated.  He may even 

receive it from the payee, as where A and B buy goods and it is understood that 

A is to pay for all of them and that B is to sign a note only as a surety for 

A. 

 

3. The obligation of the accommodation party is supported by any consideration 

for which the instrument is taken before it is due.  Subsection (B) is intended 

to change occasional decisions holding that there is no sufficient 

consideration where an accommodation party signs a note after it is in the 

hands of a holder who has given value.  The party is liable to the holder in 

such a case even though there is no extension of time or other concession.  

This is consistent with the provision as to antecedent obligations as 

consideration (§ 3–408).  The limitation to "before it is due" is one of 

suretyship law, by which the obligation of the surety is terminated at the time 

limit unless in the meantime the obligation of the principal has become 

effective. 

 

4. As a surety the accommodation party is not liable to the party accommodated;  

but he is otherwise liable on the instrument in the capacity in which he has 

signed.  This general statement of the rule makes unnecessary a detailed list 

of obligations. 

 

5. Subsection (E) is intended to ensure that under ordinary principles of 

suretyship the accommodation party who pays is subrogated to the rights of the 

holder paid, and should have his recourse on the instrument. 

 

 Cross References 

 

Sections 3–305, 3–408, 3–604 and 3–606. 

 

Point 1:  Section 3–306. 

 

Point 3:  Section 3–408. 

 

 Definitional Cross References 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Notice".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Signed".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

§ 3–416. Contract of guarantor 

 

 A. "Payment guaranteed" or equivalent words added to a signature mean 

that the signer engages that if the instrument is not paid when due he will pay 



it according to its tenor without resort by the holder to any other party. 

 

 B. "Collection guaranteed" or equivalent words added to a signature mean 

that the signer engages that if the instrument is not paid when due he will pay 

it according to its tenor, but only after the holder has reduced his claim 

against the maker or acceptor to judgment and execution has been returned 

unsatisfied, or after the maker or acceptor has become insolvent or it is 

otherwise apparent that it is useless to proceed against him. 

 

 C. Words of guaranty which do not otherwise specify guarantee payment. 

 

 D. No words of guaranty added to the signature of a sole maker or 

acceptor affect his liability on the instrument.  Such words added to the 

signature of one of two or more makers or acceptors create a presumption that 

the signature is for the accommodation of the others. 

 

 E. When words of guaranty are used presentment, notice of dishonor and 

protest are not necessary to charge the user. 

 

 F. Any guaranty written on the instrument is enforceable notwithstanding 

any Statute of Frauds. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

416 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section, states the commercial understanding as to the meaning 

and effect of words of guaranty added to a signature. 

 

An indorser who guarantees payment waives not only presentment, notice of 

dishonor and protest, but also all demand upon the maker or drawee.  Words of 

guaranty do not affect the character of the indorsement as an indorsement (§ 3–

202(D));  but the liability of the indorser becomes indistinguishable from that 

of a co-maker.  A guaranty of collection likewise waives formal presentment, 

notice of dishonor and protest, but requires that the holder first proceed 

against the maker or acceptor by suit and execution, or show that such 

proceeding would be useless. 

 

Subsection (F) is concerned chiefly with the type of Statute of Frauds which 

provides that no promise to answer for the debt, default or miscarriage of 

another is enforceable unless it is evidenced by a writing which states the 

consideration for the promise.  It is unusual to state any consideration when a 

guaranty is added to a signature on a negotiable instrument, which in itself 

sufficiently shows the nature of the transaction;  and such statutes have 

commonly been held not to apply to such guaranties. 

 

 Cross References 

 

Sections 3–202(D) and 3–415. 



 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Insolvent".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Presumption".  Section 1–201. 

 

"Protest".  Section 3–509. 

 

"Signature".  Section 3–401. 

 

"Written".  Section 1–201. 

 

§ 3–417. Warranties of presentment and transfer 

 

 A. Any person who obtains payment or acceptance and any prior transferor 

warrants to a person who in good faith pays or accepts that: 

 

  1. He has a good title to the instrument or is authorized to obtain 

payment or acceptance on behalf of one who has a good title;  and 

 

  2. He has no knowledge that the signature of the maker or drawer is 

unauthorized, except that this warranty is not given by a holder in due 

course acting in good faith: 

 

   a. To a maker with respect to the maker's own signature;  or 

 

   b. To a drawer with respect to the drawer's own signature, 

whether or not the drawer is also the drawee;  or 

 

   c. To an acceptor of a draft if the holder in due course took 

the draft after the acceptance or obtained the acceptance without 

knowledge that the drawer's signature was unauthorized;  and 

 

  3. The instrument has not been materially altered, except that this 

warranty is not given by a holder in due course acting in good faith: 

 

   a. To the maker of a note;  or 

 

   b. To the drawer of a draft whether or not the drawer is also 

the drawee;  or 

 

   c. To the acceptor of a draft with respect to an alteration 

made prior to the acceptance if the holder in due course took the draft 

after the acceptance, even though the acceptance proved "payable as 

originally drawn" or equivalent terms;  or 



 

   d. To the acceptor of a draft with respect to an alteration 

made after the acceptance. 

 

 B. Any person who transfers an instrument and receives consideration 

warrants to his transferee and if the transfer is by indorsement to any 

subsequent holder who takes the instrument in good faith that: 

 

  1. He has a good title to the instrument or is authorized to obtain 

payment or acceptance on behalf of one who has a good title and the 

transfer is otherwise rightful;  and 

 

  2. All signatures are genuine or authorized;  and 

 

  3. The instrument has not been materially altered;  and 

 

  4. No defense of any party is good against him;  and 

 

  5. He has no knowledge of any insolvency proceeding instituted with 

respect to the maker or acceptor or the drawer of an unaccepted 

instrument. 

 

 C. By transferring "without recourse" the transferor limits the 

obligation stated in Subsection (B)(4) to a warranty that he has no knowledge 

of such a defense. 

 

 D. A selling agent or broker who does not disclose the fact that he is 

acting only as such gives the warranties provided in this section, but if he 

makes such disclosure warrants only his good faith and authority. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

417 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The obligations imposed by this section are stated in terms of 

warranty.  Warranty terms, which are not limited to sale transactions, are used 

with the intention of bringing in all the usual rules of law applicable to 

warranties, and in particular the necessity of reliance in good faith and the 

availability of all remedies for breach of warranty, such as rescission of the 

transaction or an action for damages.  Like other warranties, those stated in 

this section may be disclaimed by agreement between the immediate parties.  In 

the case of an indorser, disclaimer of his liability as a transferor, to be 

effective, must appear in the form of the indorsement, and no parol proof of 

"agreement otherwise" is admissible.  For corresponding warranties in the case 

of items in the bank collection process, Article 4 should be consulted.  The 

Navajo Nation has not adopted Article 4 of the Uniform Commercial Code.  The 

rights of parties which would be governed under Article 4 are governed by 

Navajo law pursuant to 7 N.N.C. § 204. 

 



2. Subsection (A) is intended to state the undertaking to a party who accepts 

or pays of one who obtains payment or acceptance of any prior transferor.  It 

is closely connected with the following section on the finality of acceptance 

or payment (§ 3–418), and should be read together with it. 

 

3. Subsection (A)(1) retains the generally accepted rifle that the party who 

accepts or pays does not "admit" the genuineness of indorsements, and may 

recover from the person presenting the instrument when they turn out to be 

forged.  The justification for the distinction between forgery of the signature 

of the drawer and forgery of an indorsement is that the drawee is in a position 

to verify the drawer's signature by comparison with one in his hands, but has 

ordinarily no opportunity to verify an indorsement. 

 

4. Subsection (A)(2) recognizes and deals with competing equities of parties 

accepting or paying instruments bearing unauthorized maker's or drawer's 

signatures and those obtaining acceptances or receiving payment.  The 

warranties prescribed and exceptions thereto follow closely principles 

established at common law. 

 

The basic warranty that the person obtaining payment or acceptance and any 

prior transferor warrants that he does not have knowledge that the signature of 

the maker or drawer is unauthorized stems from the general principle that one 

who presents an instrument knowing that the signature of the maker or drawer is 

forged or unauthorized commits an obvious fraud upon the party to whom 

presentment is made.  However, few cases present this simple fact situation.  

If the signature of a maker or drawer has been forged, the parties include the 

dishonest forger himself and usually one or more innocent holders taking from 

him.  Frequently, the state of knowledge of a holder is difficult to determine 

and sometimes a holder takes such a forged instrument in perfect good faith but 

subsequently learns of the forgery.  Since in different fact situations holders 

have equities of varying strength, it is necessary to have some exceptions to 

the basic warranty. 

 

The exceptions apply only in favor of a holder in due course and, within the 

provisions of § 3–201, to all subsequent transferees from a holder in due 

course.  Since a condition of the status of a holder in due course under § 3–

302(A)(1) is that the holder takes the instrument without notice of any defense 

against it, this condition presupposes that at the time of taking such a holder 

had no knowledge of the unauthorized signature.  Consequently, the warranty of 

Subsection (A)(2) is pertinent in the case of a holder in due course only in 

the relatively few cases where he acquires knowledge of the forgery after the 

taking but before the presentment.  In this situation the holder in due course 

must continue to act in good faith to be exempted from the basic warranty. 

 

The first exemption from the warranty by such a holder, made by Subsection (A) 

(2)(a), is that the warranty does not run to a maker of a note with respect to 

the maker's own signature.  Since a maker of a note is presumed to know his own 

signature, if he fails to detect a forgery of his own signature and pays the 

note, he should not be permitted to recover such payment from a holder in due 

course acting in good faith.  Similarly, under Subsection (A)(2)(b) a drawer of 

a draft is presumed to know his own signature and if he fails to detect a 

forgery of his own signature and pays a draft he may not recover that payment 

from a holder in due course acting in good faith.  This rule applies if the 

drawer pays the instrument as drawer and also if he pays the instrument as 



drawee in a case where he is both drawer and drawee. 

 

A drawee of a draft is presumed to know the signature of his customer, the 

drawer.  However, under Subsection (A)(2) and subparagraph (c) of this 

Subsection this presumption is not strong enough to deprive such a drawee 

(either in accepting or paying an instrument) of the warranty of no knowledge 

of the unauthorized drawer's signature, unless the holder in due course took 

the instrument and became such a holder after the drawee's acceptance;  or 

obtained the acceptance without knowledge that the drawer's signature was 

unauthorized.  In the former case, the holder taking after and thereby 

presumably in reliance on the acceptance should be protected as against the 

drawee who accepted without detecting the unauthorized signature.  In the 

latter case the holder, having no knowledge of the unauthorized signature at 

the time of the drawee's acceptance, would not be charged with this warranty 

and would be entitled to enforce such acceptance under § 3–418, even if 

thereafter he acquired knowledge of the unauthorized signature prior to 

enforcement of the acceptance.  Such right of the holder to enforce the 

acceptance would be valueless if immediately upon enforcing it and obtaining 

payment the holder became obligated to return the payment by reason of breach 

of the warranty of no knowledge at the time of payment. 

 

5. Subsection (A)(3) retains the common law rule, which has permitted a party 

paying a materially altered instrument in good faith to recover, and a party 

who accepts such an instrument to avoid such acceptance.  As in the case of 

Subsection (A)(2) this warranty is not imposed against a holder in due course 

acting in good faith in favor of a maker of a note or a drawer of a draft on 

the ground that such maker or drawer should know the form and amount of the 

note or draft which he has signed.  The exception made by Subsection (A) (3)(c) 

in the case of a holder in due course of a draft accepted after the alteration 

is based on the principle that an acceptance is an undertaking relied upon in 

good faith by an innocent party.  The attempt to avoid this result by 

certifying checks "payable as originally drawn" leaves the subsequent purchaser 

in uncertainty as to the amount for which the instrument is certified, and so 

defeats the entire purpose of certification, which is to obtain the definite 

obligation of the bank to honor a definite instrument.  Subsection (A)(3)(c) 

accordingly provides that such language is not sufficient to impose on the 

holder in due course the warranty of no material alteration where the holder 

took the draft after the acceptance and presumably in reliance on it. 

 

Subsection (A)(3)(d) exempts a holder in due course from the warranty of no 

material alteration to the acceptor of a draft with respect to an alteration 

made after the acceptance.  A drawee accepting a draft has an opportunity of 

ascertaining the form and particularly the amount of the draft accepted.  If, 

thereafter, the draft is materially altered and is thereupon presented for 

payment to the acceptor, the acceptor has the necessary information in its 

records to verify the form and particularly the amount of the draft.  If in 

spite of this available information it pays the draft, there is as much reason 

to leave the responsibility for such payment upon the acceptor (as against a 

holder in due course acting in good faith) as there is in the case of a maker 

or drawer paying a materially altered note or draft. 

 

6. Under § 3–201 parties taking from or holding under a holder in due course, 

within the limits of that section, will have the same rights under § 3–417(A) 

as a holder in due course.  Of course such parties claiming under a holder in 



due course must act in good faith and be free from fraud, illegality and notice 

as provided in § 3–201. 

 

7. The liabilities imposed by Subsection (B) in favor of the immediate 

transferee apply to all present who transfer an instrument for consideration 

whether or not the transfer is accompanied by indorsement.  Any consideration 

sufficient to support a simple contract will support those warranties. 

 

8. Subsection (B) extends the warranties of any indorser beyond the immediate 

transferee in all cases.  Where there is an indorsement the warranty runs with 

the instrument and the remote holder may sue the indorser-warrantor directly 

and thus avoid a multiplicity of suits which might be interrupted by the 

insolvency of an intermediate transferor.  The language of Subsection (B)(1) 

covers the case of the agent who transfers for another. 

 

9. Subsection (B)(4) resolves a conflict in the decisions as to whether the 

transferor warrants that there are no defenses to the instrument good against 

him.  The position taken is that the buyer does not undertake to buy an 

instrument incapable of enforcement, and that in the absence of contrary 

understanding the warranty is implied.  Even where the buyer takes as a holder 

in due course who will cut off the defense, he still does not undertake to buy 

a lawsuit with the necessity of proving his status.  Subsection (C) however 

provides that an indorsement "without recourse" limits the (B)(4) warranty to 

one that the indorser has no knowledge of such defenses.  With this exception 

the liabilities of a "without recourse" indorser under this section are the 

same as those of any other transferor.  Under § 3–414 "without recourse" in an 

indorsement is effective to disclaim the general contract of the indorser 

stated in that section. 

 

10. The transferor does not warrant against difficulties of collection, apart 

from defenses, or against impairment of the credit of the obligor or even his 

insolvency in the commercial sense.  The buyer is expected to determine such 

questions for himself before he takes the obligation.  If insolvency 

proceedings as defined in this Code (§ 1–201) have been instituted against the 

party who is expected to pay and the transferor knows it, the concealment of 

that fact amounts to a fraud upon the buyer, and the warranty against knowledge 

of such proceedings is provided accordingly. 

 

11. Subsection (D) applies only to a selling agent, as distinguished from an 

agent for collection.  It follows the rule generally accepted that an agent who 

makes the disclosure warrants his good faith and authority and may not by 

contract assume a lesser warranty. 

 

 Cross References 

 

Sections 3–404, 3–405, 3–406 and 3–414. 

 

Point 2:  Section 3–418. 

 

Point 4:  Sections 3–201, 3–302 and 3–418. 

 

Point 9:  Section 3–414. 

 

Point 10:  Section 1–201. 



 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Alteration".  Section 3–407. 

 

"Bank".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Genuine".  Section 1–201. 

 

"Good faith".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

"Term".  Section 1–201. 

 

§ 3–418. Finality of payment or acceptance 

 

 Except for recovery of bank payments as provided in other applicable law 

as provided under 7 N.N.C. § 204 and except for liability for breach of 

warranty on presentment under the preceding section, payment or acceptance of 

any instrument is final in favor of a holder in due course, or a person who has 

in good faith changed his position in reliance on the payment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  The phrase "other applicable law" was substituted for a reference to 

Uniform Commercial Code Article 4, which has not been adopted by the Navajo 

Nation.  Rights of parties which would be governed under Article 4 are governed 

by Navajo law pursuant to 7 N.N.C. § 204. 

 

Commentary.  1. This section follows the common law rule under which a drawee 

who accepts or pays an instrument on which the signature of the drawer is 

forged is bound on his acceptance and cannot recover back his payment.  The 

traditional justification for the result is that the drawee is in a superior 

position to detect a forgery because he has the maker's signature and is 

expected to know and compare it;  a less fictional rationalization is that it 



is highly desirable to end the transaction on an instrument when it is paid 

rather than reopen and tip set a series of commercial transactions at a later 

date when the forgery is discovered. 

 

The rule as stated in the section is not limited to drawees, but applies 

equally to the maker of a note or to any other party who pays an instrument. 

 

2. The section follows the same rule regarding the payment of overdrafts, or 

any other payment made in error as to the state of the drawer's account.  The 

same argument for finality applies, with the additional reason that the drawee 

is responsible for knowing the state of the account before he accepts or pays. 

 

3. The section makes payment or acceptance final only in favor of a holder in 

due course, or a transferee who has the rights of a holder in due course under 

the shelter principle.  If no value has been given for the instrument, the 

holder loses nothing by the recovery of the payment or the avoidance of the 

acceptance, and is not entitled to profit at the expense of the drawee;  and if 

he has given only an executory promise or credit he is not compelled to perform 

it after the forgery or other reason for recovery is discovered.  If he has 

taken the instrument in bad faith or with notice he has no equities as against 

the drawee. 

 

4. The section rejects decisions permitting recovery on the basis of mere 

negligence of the holder in taking the instrument.  If such negligence amounts 

to a lack of good faith as defined in this Code (§ 1–201) or to notice under 

the rules (§ 3–304) relating to notice to a purchaser of an instrument, the 

holder is not a holder in due course and is not protected;  but otherwise the 

holder's negligence does not affect the finality of the payment or acceptance. 

 

5. This section is to be read together with the preceding section, which states 

the warranties given by the person obtaining acceptance or payment.  It is also 

limited by any applicable bank collection provisions permitting a payor bank to 

recover a payment improperly paid if it returns in a timely manner the item or 

sends notice of dishonor.  All states have such a provision arising under 

Article 4.  The Navajo Nation has not adopted Article 4 of the Uniform 

Commercial Code.  The rights of parties which would be governed under Article 4 

are governed by Navajo law pursuant to 7 N.N.C. § 204.  The rights of a banker 

under such provisions are sharply limited in time, and terminate in any case 

when a bank has made final payment. 

 

 Cross References 

 

Sections 3–302, 3–303 and 3–417. 

 

Point 2:  Section 3–201(A). 

 

Point 4:  Sections 1–201, 3–302 and 3–304. 

 

Point 5:  Section 3–417. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 



"Bank".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Presentment".  Section 3–504. 

 

§ 3–419. Conversion of instrument:  innocent representative 

 

 A. An instrument is converted when: 

 

  1. A drawee to whom it is delivered for acceptance refuses to 

return it on demand;  or 

 

  2. Any person to whom it is delivered for payment refuses on demand 

either to pay or to return it;  or 

 

  3. It is paid on a forged indorsement. 

 

 B. In an action against a drawee under Subsection (A) the measure of the 

drawee's liability is the face amount of the instrument.  In any other action 

under Subsection (A) the measure of liability is presumed to be the face amount 

of the instrument. 

 

 C. Subject to the provisions of this Code concerning restrictive 

indorsements a representative, including a depositary or collecting bank, who 

has in good faith and in accordance with the reasonable commercial standards 

applicable to the business of such representative dealt with an instrument or 

its proceeds on behalf of one who was not the true owner is not liable in 

conversion or otherwise to the true owner beyond the amount of any proceeds 

remaining in his hands. 

 

 D. An intermediary bank or payor bank which is not a depositary bank is 

not liable in conversion solely by reason of the fact that proceeds of an item 

indorsed restrictively (§§ 3–205 and 3–206) are not paid or applied 

consistently with the restrictive indorsement of an indorser other than its 

immediate transferor. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

419 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. A negotiable instrument is the property of the holder.  It is a 

mercantile specialty which embodies rights against other parties, and a thing 

of value.  This section adopts the generally recognized rule that a refusal to 

return it on demand is a conversion.  The provision is not limited to drafts 

presented for acceptance, but extends to any instrument presented for payment, 

including a note presented to the maker.  The action is not on the instrument, 



but in tort for its conversion. 

 

The detention of an instrument voluntarily delivered is not wrongful unless and 

until there is demand for its return.  Demand for a return at a particular time 

may, however, be made at the time of delivery;  or it may be implied under the 

circumstances or understood as a matter of custom.  If the holder is to call 

for the instrument and fails to do so, he is to be regarded as extending the 

time. "Refuses" is meant to cover any intentional failure to return the 

instrument, including its intentional destruction.  It does not cover a 

negligent loss or destruction, or any other unintentional failure to return.  

In such a case the party may be liable in tort for any damage sustained as a 

result of his negligence, but he is not liable as a converter under this 

section. 

 

2. Subsection (A)(3) adopts the prevailing view of decisions holding that 

payment on a forged indorsement is not an acceptance, but that even though made 

in good faith it is an exercise of dominion and control over the instrument 

inconsistent with the rights of the owner, and results in liability for 

conversion. 

 

3. Subsection (B) adopts the rule generally applied to the conversion of 

negotiable instruments, that the obligation of any party on the instrument is 

presumed, in the sense that the term is defined in this Code (§ 1–201), to be 

worth its face value.  Evidence is admissible to show that for any reason such 

as insolvency or the existence of a defense the obligation is in fact worth 

less, or even that it is without value.  In the case of the drawee, however, 

the presumption is replaced by a rule of absolute liability. 

 

4. Subsection (C) is intended to adopt the rule of decisions which have held 

that a representative, such as a broker or a depositary bank, who deals with a 

negotiable instrument for his principal in good faith is not liable to the true 

owner for conversion of the instrument or otherwise, except that he may be 

compelled to turn over to the true owner the instrument itself or any proceeds 

of the instrument remaining in his hands.  The provisions of Subsection (C) 

are, however, subject to the provisions of this Code concerning restrictive 

indorsements (§§ 3–205, 3–206 and related sections). 

 

5. The provisions of this section are not intended to eliminate any liability 

on warranties of presentment and transfer (§ 3–417).  Thus a collecting bank 

might be liable to a drawee bank which had been subject to liability under this 

section, even though the collecting bank might not be liable directly to the 

owner of the instrument. 

 

 Cross References 

 

Sections 3–409, 3–410, 3–411 and 3–603. 

 

Point 3:  Section 1–201. 

 

Point 4:  Sections 1–201, 3–205 and 3–206. 

 

Point 5:  Section 3–417. 

 

 Definitional Cross References 



 

"Acceptance".  Section 3–410. 

 

"Action".  Section 1–201. 

 

"Bank".  Section 1–201. 

 

"Collecting bank".  Section 3–102. 

 

"Good faith".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Intermediary bank".  Section 3–102. 

 

"On demand".  Section 3–108. 

 

"Person".  Section 1–201. 

 

"Presumed".  Section 1–201. 

 

"Representative".  Section 1–201. 

 

Part 5.  Presentment, Notice of Dishonor and Protest 

 

§ 3–501. When presentment, notice of dishonor and protest necessary or 

permissible 

 

 A. Unless excused (§ 3–511) presentment is necessary to charge secondary 

parties as follows: 

 

  1. Presentment for acceptance is necessary to charge the drawer and 

indorsers of a draft where the draft so provides, or is payable elsewhere 

than at the residence or place of business of the drawee, or its date of 

payment depends upon such presentment.  The holder may at his option 

present for acceptance any other draft payable at a stated date; 

 

  2. Presentment for payment is necessary to charge any indorser; 

 

  3. In the case of any drawer, the acceptor of a draft payable at a 

bank or the maker of a note payable at a bank, presentment for payment is 

necessary, but failure to make presentment discharges such drawer, 

acceptor or maker only as stated in § 3–502(A)(2). 

 

 B. Unless excused (§ 3–511): 

 

  1. Notice of any dishonor is necessary to charge any indorser; 

 

  2. In the case of any drawer, the acceptor of a draft payable at 

bank or the maker of a note payable at a bank, notice of any dishonor is 

necessary, but failure to give such notice discharges such drawer, 

acceptor or maker only as stated in § 3–502(A)(2). 

 

 C. Unless excused (§ 3–511) protest of any dishonor is necessary to 



charge the drawer and indorsers of any draft which on its face appears to be 

drawn or payable outside of the states, territories, dependencies and 

possessions of the United States, the District of Columbia and the Commonwealth 

of Puerto Rico.  The holder may at his option make protest of any dishonor of 

any other instrument and in the case of a foreign draft may on insolvency of 

the acceptor before maturity make protest for better security. 

 

 D. Notwithstanding any provision of this section, neither presentment nor 

notice of dishonor nor protest is necessary to charge who has indorsed an 

instrument after maturity. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

501 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Part 5 assembles in one place all provisions as to when any 

such proceeding is necessary.  It eliminates some of the requirements and 

simplifies others.  The effect of unexcused delay in any such proceeding as a 

discharge is covered by the next section, and the sections following prescribe 

the details of the proceedings. 

 

2. The words "necessary to charge" mean that the necessary proceeding is a 

condition precedent to any right of action against the drawer or indorser.  He 

is not liable and cannot be sued without the proceedings, however long delayed.  

Under some circumstances delay is excused.  If it is not excused it may operate 

as a discharge under the next section.  Under some circumstances the proceeding 

may be entirely excused and the drawer or indorser is then liable as if the 

proceeding had been duly taken.  Section 3–511 states the circumstances under 

which delay may be excused or the proceeding entirely excused. 

 

3. The last sentence of the Subsection states the rule of the decisions that 

the holder may at his option present any time draft for acceptance, and is not 

required to wait until the due date to know whether the drawee will accept it;  

but that if he does make presentment and acceptance is refused, he must give 

notice of dishonor.  There is not similar right to present for acceptance a 

draft payable on demand, since a demand draft entitles the holder to immediate 

payment but not to acceptance. 

 

4. Drawers of drafts other than checks are not wholly discharged by failure to 

make due presentment but, like drawers of checks, are discharged only as they 

may have suffered loss as provided in § 3–502(A)(2).  Subsection (A)(3) applies 

the check rule to such makers and acceptors of domicile paper and the result in 

the cases referred to in the preceding sentence is reversed.  Under this 

section presentment for payment is not necessary to charge primary parties 

(makers and acceptors of undomiciled paper). 

 

5. Under Subsection (B) the rules as to necessity of notice of dishonor run 

parallel with the rules as to necessity of presentment stated in Subsection 

(A). 



 

6. Subsection (C) eliminates the requirement of protest except upon dishonor of 

a draft which on its face appears to be either drawn or payable outside of the 

states, territories, dependencies and possessions of the United States, the 

District of Columbia and the Commonwealth of Puerto Rico.  The requirement is 

left as to such international drafts because it is generally required by 

foreign law, which this article cannot affect.  The formalities of protest are 

covered by § 3–509 on protest, and substitutes for protest as proof of dishonor 

are provided for in § 3–510 on evidence of dishonor and of notice. 

 

This provision retains the rule permitting the holder at his option to make 

protest of any dishonor of any other instrument.  Even where not required 

protest may have definite convenience where process does not run to another 

state and the taking of depositions is a slow and expensive matter.  Even where 

the instrument is drawn and payable entirely within a state there maybe 

convenience in saving the trip of a witness from Buffalo to New York to testify 

to dishonor, where the substitute evidence of dishonor and notice of dishonor 

cannot be relied on.  Either required or optional protest is presumptive 

evidence of dishonor (§ 3–510). 

 

7. Subsection (D) provides that as to indorsers after maturity neither 

presentment nor notice of dishonor nor protest is necessary.  Like primary 

parties therefore they will remain liable on the instrument for the period of 

the applicable statute of limitations. 

 

 Cross References 

 

Point 1:  Sections 3–502 through 3–508. 

 

Point 2:  Sections 3–413, 3–414 and 3–511. 

 

Point 3:  Sections 3–413, 3–414 and 3–511. 

 

Point 4:  Section 3–502. 

 

Point 6:  Sections 3–413, 3–414, 3–509, 3–510 and 3–511. 

 

Point 8:  Section 3–108. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Certificate of Deposit".  Section 3–104. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 



 

"Note".  Section 3–104. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Protest".  Section 3–509. 

 

"Secondary party".  Section 3–102. 

 

"Signature".  Section 3–401. 

 

 Special Plain Language Comment 

 

When commercial paper matures, the maker's liability on a note and the 

acceptor's liability on a draft become final.  In order to charge a party who 

is secondarily liable, such as an indorser or an accommodation party, the paper 

must be presented for acceptance or payment.  In some cases, if after the paper 

is presented and after it is not paid or accepted by the party primarily 

obligated to do so, (which is called "dishonor"), the presenting party must 

provide notice of the dishonor in order to charge indorsers or drawers.  

Protest is a certificate stating that a dishonor has occurred. 

 

Presentment, notice of dishonor and protest can all be waived by agreement, 

including an agreement in the note or draft, (see § 3–511). 

 

§ 3–502. Unexcused delay;  discharge 

 

 A. Where without excuse any necessary presentment or notice of dishonor 

is delayed beyond the time when it is due: 

 

  1. Any indorser is discharged;  and 

 

  2. Any drawer or the acceptor of a draft payable at a bank or the 

maker of a note payable at a bank who because the drawee or payor bank 

becomes insolvent during the delay is deprived of funds maintained with 

the drawee or payor bank to cover the instrument may discharge his 

liability by written assignment to the holder of his rights against the 

drawee or payor bank in respect of such funds, but such drawer, acceptor 

or maker is not otherwise discharged. 

 

 B. Where without excuse a necessary protest is delayed beyond the time 

when it is due any drawer or indorser is discharged. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–



502 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section is the complement of the preceding section. 

 

1. The circumstances under which presentment or notice of dishonor or protest 

or delay therein are excused are stated in § 3—511.  When not excused delay 

operates as a discharge as provided in this section. 

 

2. Subsection (A)(2) applies to any drawer, as well as to the makers and 

acceptors of drafts and notes payable at a bank.  The rule provides for 

discharge only where the drawer of a check has sustained loss through the 

delay.  This section expressly limits the rule to loss sustained through 

insolvency of the drawee or payor. 

 

The purpose of the rule is to avoid hardship upon the holder through complete 

discharge, and unjust enrichment of the drawer or other party who normally has 

received goods or other consideration for the issue of the instrument.  He is 

"deprived of funds" in any case where bank failure or other insolvency of the 

drawee or payor has prevented him from receiving the benefit of funds which 

would have paid the instrument if it had been duly presented. 

 

Subsection (A)(2) states a right to discharge liability by written assignment 

to the holder of rights against the drawee or payor as to the funds which cover 

the particular instrument.  The assignment is intended to give the holder an 

effective right to claim against the drawee or payor. 

 

3. Subsection (B) states that any unexcused delay of a required protest is a 

complete discharge of all drawers and indorsers. 

 

 Cross References 

 

Point 1:  Section 3–511(A). 

 

Point 2:  Section 3–501. 

 

Point 3:  Section 3–509. 

 

 Definitional Cross References 

 

"Bank".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 201. 

 

"Insolvent".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Notice of dishonor".  Section 3–508. 

 

"Presentment".  Section 3–504. 



 

"Protest".  Section 3–509. 

 

"Rights".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

"Written".  Section 1–201. 

 

§ 3–503. Time of presentment 

 

 A. Unless a different time is expressed in the instrument the time for 

any presentment is determined as follows: 

 

  1. Where an instrument is payable at or a fixed period after a 

stated date any presentment for acceptance must be made on or before the 

date it is payable; 

 

  2. Where an instrument is payable after sight it must either be 

presented for acceptance or negotiated within a reasonable time after 

date or issue whichever is later; 

 

  3. Where an instrument shows the date on which it is payable, 

presentment for payment is due on that date; 

 

  4. Where an instrument is accelerated, presentment for payment is 

due within a reasonable time after the acceleration; 

 

  5. With respect to the liability of any secondary party, 

presentment for acceptance or payment of any other instrument is due 

within a reasonable time after such party becomes liable thereon. 

 

 B. A reasonable time for presentment is determined by the nature of the 

instrument, any usage of banking or trade and the facts of the particular case.  

In the case of an uncertified check which is drawn and payable within the 

United States and which is not a draft drawn by a bank the following are 

presumed to be reasonable periods within which to present for payment or to 

initiate bank collection: 

 

  1. With respect to the liability of the drawer, 30 days after date 

or issue whichever is later;  and 

 

  2. With respect to the liability of an indorser, seven days after 

his indorsement. 

 

 C. Where any presentment is due on a day which is not a full business day 

for either the person making presentment or the party to pay or accept, 

presentment is due on the next following day which is a full business day for 

both parties. 

 

 D. Presentment to be sufficient must be made at a reasonable hour, and if 

at a bank, during its banking day. 

 

 History 



 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

503 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section states in one place all of the rules applicable to 

the time of presentment.  Excused delay is covered by § 3–511 on waiver and 

excuse, and the effect of unexcused delay by § 3–502 on discharge. 

 

2. Subsection (A) contains provisions stating the commercial understanding as 

to the presentment of instruments payable after sight, and of accelerated 

paper. 

 

3. Subsection (B) provides specific time limits which are presumed, as that 

term is defined in this Act (§ 1–201), to be reasonable for uncertified checks 

drawn and payable within the continental limits of the United States.  Court 

decisions which set a time limit of one day after the receipt of the instrument 

proved to be too short a time for some holders, such as the department store or 

other large business clearing many checks through their books shortly after the 

first of the month, as well as the farmer or other individual at a distance 

from a bank. 

 

The time limit provided differs as to drawer and indorser.  The drawer, who has 

himself issued the check and normally expects to have it paid and charged to 

this account is reasonably required to stand behind it for a longer period, 

especially in view of the protection now provided by Federal Deposit Insurance.  

The 30 days specified coincides with the time after which a purchaser has 

notice that a check has become stale (§ 3–304(C)(3)).  The indorser, who has 

normally merely received the check and passed it on, and does not expect to 

have to pay it, is entitled to know more promptly whether it is to be 

dishonored, in order that he may have recourse against the person with whom he 

has dealt. 

 

4. Subsection (C) is intended to make allowance for the increasing practice of 

closing banks or businesses on Saturday or other days of the week.  It is not 

intended to mean that any drawee or obligor can avoid dishonor of instruments 

by extended closing. 

 

 Cross References 

 

Point 1:  Sections 3–501, 3–502, 3–505, 3–506 and 3–511. 

 

Point 3:  Sections 1–201 and 3–304(C)(3). 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank" Section 1–201. 

 

"Banking day".  Section 3–102. 



 

"Check".  Section 3–104. 

 

"Draft".  Section 3–104. 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Presumed".  Section 1–201. 

 

"Reasonable time".  Section 1–204. 

 

"Secondary party".  Section 3—102. 

 

"Usage of trade".  Section 1–205. 

 

§ 3–504. How presentment made 

 

 A. Presentment is a demand for acceptance or payment made upon the maker, 

acceptor, drawee or other payor by or on behalf of the holder. 

 

 B. Presentment may be made: 

 

  1. By mail, in which event the time of presentment is determined by 

the time of receipt of the mail;  or 

 

  2. Through a clearing house;  or 

 

  3. At the place of acceptance or payment specified in the 

instrument or if there be none at the place of business or residence of 

the party to accept or pay.  If neither the party to accept or payor 

anyone authorized to act for him is present or accessible at such place 

presentment is excused. 

 

 C. It may be made: 

 

  1. To any one of two or more makers, acceptors, drawees or other 

payors;  or 

 

  2. To any person who has authority to make or refuse the acceptance 

or payment. 

 

 D. A draft accepted or a note made payable at a bank in the United States 

must be presented at such bank. 

 

 E. In the cases described below presentment may be made in the manner and 

with the result stated below: 



 

  1. Unless otherwise instructed, a collecting bank may present an 

item not payable by, through or at a bank by sending to the party to 

accept or pay a written notice that the bank holds the item for 

acceptance or payment.  The notice must be sent in. time to be received 

on or before the day when presentment is due and the bank must meet any 

requirement of the party to accept or pay under § 3–505 by the close of 

the bank's next banking day after it knows of the requirement. 

 

  2. Where presentment is made by notice and neither honor nor 

request for compliance with a requirement under § 3–505 is received by 

the close of business on the day after maturity or in the case of demand 

items, by the close of business on the third banking day after notice was 

sent, the presenting bank may treat the item as dishonored and charge any 

secondary party by sending him notice of facts. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

504 of the Uniform Commercial Code adopted by the states, except that the 

manner of presentment for banks normally found in § 4–210 of the Official Text 

of the Uniform Commercial Code has been included in Subsection (E) because the 

Navajo Nation has not yet adopted Article 4 of the Uniform Commercial Code. 

 

Commentary.  1. This section is intended to simplify the rules as to how 

presentment is made and to make it clear that any demand upon the party to pay 

is a presentment no matter where or how.  Exhibition of the instrument and 

similar technical requirements are not required unless insisted upon by the 

party to pay (§ 3–505). 

 

2. Subsection (B)(1) authorizes presentment by mail directly to the obligor.  

The presentment is sufficient and the instrument is dishonored by 

non-acceptance or non-payment even though the party making presentment may be 

liable for improper collection methods. "Through a clearing house" means that 

presentment is not made when the demand reaches the clearing house, but when it 

reaches the obligor.  Subsection (E) should also be consulted for the methods 

of presenting which may properly be employed by a collecting bank. 

 

3. Subsection (C)(1) states that the holder is entitled to expect that any one 

of the named parties will pay or accept, and should not be required to go to 

the trouble and expense of making separate presentment to a number of them. 

 

4. Section 3–412 provides that an acceptance made payable at a bank in the 

United States does not vary the draft.  Subsection (D) of this section makes it 

clear that a draft so accepted must be presented at the bank so designated.  

The same rule is applied to notes made payable at a bank.  The rule of the 

Subsection is in conformity with the provisions of § 3–501 on presentment and § 

3–502 on the effect of failure to make presentment with reference to domiciled 

paper. 

 



5. Codifies a practice extensively followed in presentation of trade 

acceptances and documentary and other drafts drawn on non-bank payors.  It 

imposes a duty on the payor to respond to the notice of the item if the item is 

not to be considered dishonored.  Notice of such a dishonor charges parties 

secondarily liable. 

 

6. A drawee not receiving notice is not, of course, liable to the drawer for 

wrongful dishonor. 

 

7. A bank so presenting an instrument must be sufficiently close to the drawee 

to be able to exhibit the instrument on the day it is requested to do so or the 

next business day at the latest. 

 

 Cross References 

 

Point 1:  Sections 3–501, 3–502, 3–505 and 3–511. 

 

Point 5:  Sections 3–412, 3–502 and 3–502. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Clearing house".  Section 3–102. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Note".  Section 3–104. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

§ 3–505. Rights of party to whom presentment is made 

 

 A. The party to whom presentment is made may without dishonor require: 

 

  1. Exhibition of the instrument;  and 

 

  2. Reasonable identification of the person making presentment and 

evidence of his authority to make it if made for another;  and 

 

  3. That the instrument be produced for acceptance or payment at a 

place specified in it, or if there be none at any place reasonable in the 

circumstances;  and 

 

  4. A signed receipt on the instrument for any partial or full 

payment and its surrender upon full payment. 



 

 B. Failure to comply with any such requirement invalidates the 

presentment but the person presenting has a reasonable time in which to comply 

and the time for acceptance or payment runs from the time of compliance. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

505 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. In the first instance a mere demand for acceptance of payment 

is sufficient presentment, and if the payment is unqualifiedly refused nothing 

more is required.  The party to whom presentment is made may, however, require 

exhibition of the instrument, its production at the proper place, 

identification of the party making presentment, and a signed receipt on the 

instrument, or its surrender on full payment.  Failure to comply with any such 

requirement invalidates the presentment and means that the instrument is not 

dishonored.  The time for presentment is, however, extended to give the person 

presenting a reasonable opportunity to comply with the requirements. 

 

2. "Reasonable identification" means identification reasonable under all the 

circumstances.  If the party on whom demand is made knows the person making 

presentment, no requirement of identification is reasonable, while if the 

circumstances are suspicious a great deal may be required.  The requirement 

applies whether the instrument presented is payable to order or to bearer. 

 

 Cross References 

 

Point 1:  Sections 3–504 and 3–506. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Dishonor".  Section 3–507. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Reasonable time".  Section 1–204. 

 

"Signed".  Section 1–201. 

 

§ 3–506. Time allowed for acceptance or payment 

 



 A. Acceptance may be deferred without dishonor until the close of the 

next business day following presentment.  The holder may also in a good faith 

effort to obtain acceptance and without either dishonor of the instrument or 

discharge of secondary parties allow postponement of acceptance for an 

additional business day. 

 

 B. Except as a longer time is allowed in the case of documentary drafts 

drawn under a letter of credit, and unless an earlier time is agreed to by the 

party to pay, payment of an instrument may be deferred without dishonor pending 

reasonable examination to determine whether it is properly payable, but payment 

must be made in any event before the close of business on the day of 

presentment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

506 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section does not purport to cover drafts presented under a 

letter of credit. 

 

In the law of the states § 4–301 on deferred posting governs the right of a 

payor bank to recover tentative settlements made by it on the day an item is 

received.  That right does not survive final payment.  Article 4 of the Uniform 

Commercial Code has not been adopted by the Navajo Nation.  Rights of parties 

which would be governed under Article 4 are governed pursuant to Navajo law 7 

N.N.C. § 204. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Dishonor".  Section 3–507. 

 

"Documentary draft".  Sections 3–102. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

§ 3–507. Dishonor;  holder's right of recourse;  term allowing representment 

 

 A. An instrument is dishonored when: 

 

  1. A necessary or optional presentment is duly made and due 

acceptance or payment is refused or cannot be obtained within the 

prescribed time or in case of bank collections the instrument is 

seasonably returned by the midnight deadline (§ 3–102);  or 



 

  2. Presentment is excused and the instrument is not duly accepted 

or paid. 

 

 B. Subject to any necessary notice of dishonor and protest, the holder 

has upon dishonor an immediate right of recourse against the drawers and 

indorsers. 

 

 C. Return of an instrument for lack of proper indorsement is not 

dishonor. 

 

 D. A term in a draft or an indorsement thereof allowing a stated time for 

representment in the event of any dishonor of the draft by non-acceptance if a 

time draft or by non-payment if a sight draft gives the holder as against any 

secondary party bound by the term an option to waive the dishonor without 

affecting the liability of the secondary party and he may present again up to 

the end of the stated time. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  A definition of the midnight deadline has been included in § 3–102 

because Article 4 of the Uniform Commercial Code has not been adopted by the 

Navajo Nation. 

 

Commentary.  1. The language of the section conforms to the provisions of the 

preceding section as to the time allowed for acceptance or payment. 

 

2. Subsection (C) states the general banking and commercial understanding that 

the time within which a payor bank must return items, and the methods of 

returning, under § 3–411(C) a bank may certify an item so returned. 

 

 Cross References 

 

Point 1:  Sections 3–503, 3–504, 3–505 and 3–508. 

 

Point 2:  Section 3–411. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 



 

"Presentment".  Section 3–504. 

 

"Protest".  Section 3–509. 

 

"Right".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Secondary party".  Section 3–102. 

 

"Term".  Section 1–201. 

 

§ 3–508. Notice of dishonor 

 

 A. Notice of dishonor maybe given to any person who may be liable on the 

instrument by or on behalf of the holder or any party who has himself received 

notice, or any other party who can be compelled to pay the instrument.  In 

addition an agent or bank in whose hands the instrument is dishonored may give 

notice to his principal or customer or to another agent or bank from which the 

instrument was received. 

 

 B. Any necessary notice must be given by a bank before its midnight 

deadline and by any other person before midnight of the third business day 

after dishonor or receipt of notice of dishonor. 

 

 C. Notice may be given in any reasonable manner.  It may be oral or 

written and in any terms which identify the instrument and state that it has 

been dishonored.  A misdescription which does not mislead the party notified 

does not vitiate the notice.  Sending the instrument bearing a stamp, ticket or 

writing stating that acceptance or payment has been refused or sending a notice 

of debit with respect to the instrument is sufficient. 

 

 D. Written notice is given when sent although it is not received. 

 

 E. Notice to one partner is notice to each although the firm has been 

dissolved. 

 

 F. When any party is in insolvency proceedings instituted after the issue 

of the instrument notice maybe given either to the party or to the 

representative of his estate. 

 

 G. When any party is dead or incompetent notice may be sent to his last 

known address or given to his personal representative. 

 

 H. Notice operates for the benefit of all parties who have rights on the 

instrument against the party notified. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 



Changes.  This section is intended to have the same meaning and effect as § 3–

508 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Notice is normally given by the holder or by an indorser who 

has himself received notice.  Subsection (A) is intended to encourage and 

facilitate notice of dishonor by permitting any party who may be compelled to 

pay the instrument to notify any party who maybe liable on it.  Thus an 

indorser may notify another indorser who is not liable to the one who gives 

notice, even when the latter has not received notice from any other party to 

the instrument. 

 

2. Except as to collecting banks, as to which Article 4 controls, the time 

within which necessary notice must be given is extended to three (3) days after 

dishonor or receipt of notice from another party.  The Navajo Nation has not 

adopted Article 4 of the Uniform Commercial Code.  The rights of parties which 

would be governed under that Article are governed pursuant to Navajo law 

pursuant to 7 N.N.C. § 204.  This period is intended to give the party a margin 

of time within which to ascertain what is required of him and get out an 

ordinary business letter. 

 

3. Subsection (C) approves the bank practice of returning the instrument 

bearing a stamp, ticket or other writing, or a notice of debit of the account, 

as sufficient notice. 

 

4. Subsection (G) permits notice to be sent to the last known address of a 

party who is dead or incompetent rather than to his personal representative.  

The provision is intended to save time, as the name of the personal 

representative often cannot easily be ascertained, and mail addressed to the 

original party will reach the representative. 

 

 Cross References 

 

Sections 3–501, 3–507 and 3–511. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Bank".  Section 1–201. 

 

"Dishonor".  Section 3–507. 

 

"Holder".  Section 1–201. 

 

"Insolvency proceedings".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"Notifies".  Section 1–201. 

 

"Party".  Section 1–201. 

 



"Persons".  Section 1–201. 

 

"Representatives".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Send".  Section 1–201. 

 

"Written" and "writing".  Section 1–201. 

 

§ 3–509. Protest;  noting for protest 

 

 A. A protest is a certificate of dishonor made under the hand and seal of 

a United States consul or vice-consul or a notary public or other person 

authorized to verify dishonor by the law of the place where dishonor occurs.  

It maybe made upon information satisfactory to such person. 

 

 B. The protest must identify the instrument and certify either that due 

presentment has been made or the reason why it is excused and that the 

instrument has been dishonored by non-acceptance or nonpayment. 

 

 C. The protest may also certify that notice of dishonor has been given to 

all parties or to specified parties. 

 

 D. Subject to Subsection (E) any necessary protest is due by the time 

that notice of dishonor is due. 

 

 E. If, before protest is due, an instrument has been noted for protest by 

the officer to make protest, the protest may be made at any time thereafter as 

of the date of the noting. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

509 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Protest is not necessary except on drafts drawn or payable 

outside of the United States.  Section 3–501(C) also permits the holder at his 

option to make protest on dishonor of any other instrument.  This section is 

intended to simplify either necessary or optional protest when it is made. 

 

2. "Protest" has been used to mean the act of making protest, and sometimes 

loosely to refer to the entire process of presentment, notice of dishonor and 

protest.  In this article it is given its original, technical meaning, that of 

the official certificate of dishonor. 

 

3. Protest need not be made at the place of dishonor.  Any necessary delay in 

finding the proper officer to make protest is excused under § 3–511. 

 

4. "Information satisfactory to such person" does away with the requirement 



occasionally stated, that the person making protest must certify as of his own 

knowledge.  The requirement has been more honored in the breach than in the 

observance, and in practice protest has been made upon hearsay which the 

officer regards as reliable, upon the admission of the person who has 

dishonored, or at most upon re-presentment, which is only indirect proof of the 

original dishonor.  There is seldom any possible motive for false protest, and 

the basis on which it is made is never questioned.  Subsection (A) leaves to 

the certifying officer the responsibility for determining whether he has 

satisfactory information.  The provision is not intended to affect any personal 

liability of the officer for making a false certificate. 

 

5. The protest need not be in any particular form, so long as it certifies the 

matters stated in Subsection (B).  It need not be annexed to the instrument, 

and may be forwarded separately, but annexation may identify the instrument.  

If the instrument is lost, destroyed, or wrongfully withheld, protest is still 

sufficient if it identifies the instrument;  but the owner must prove his 

rights as in any action under this article on a lost, destroyed or stolen 

instrument (§ 3–804). 

 

6. Subsection (C) recognizes the practice of including in the protest a 

certification that notice of dishonor has been given to all parties or to 

specified parties.  The next section makes such a certification presumptive 

evidence that the notice has been given. 

 

7. Protest is normally forwarded with notice of dishonor.  Subsection (D) 

extends the time for making a necessary protest to coincide with the time for 

giving notice of dishonor.  Any delay due to circumstances beyond the holder's 

control is excused under § 3–511 on waiver or excuse.  Any protest which is not 

necessary but merely optional with the holder may be made at any time before it 

is used as evidence. 

 

8. Subsection (E) retains from the original Section 155 the provision 

permitting the officer to note the protest and extend it formally later. 

 

 Cross References 

 

Point 1:  Sections 3–501(C) and 3–511. 

 

Point 3:  Section 3–511(A). 

 

Point 5:  Section 3–804. 

 

Point 6:  Section 3–510(A) 

 

Point 7:  Sections 3–508(B) and 3–511(A). 

 

 Definitional Cross References 

 

"Dishonor".  Section 3–507. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 



"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

§ 3–510. Evidence of dishonor and notice of dishonor 

 

 The following are admissible as evidence and create a presumption of 

dishonor and of any notice of dishonor therein shown: 

 

 A. A document regular in form as provided in the preceding section which 

purports to be a protest; 

 

 B. The purported stamp or writing of the drawee, payor bank or presenting 

bank on the instrument or accompanying it stating that acceptance or payment 

has been refused for reasons consistent with dishonor; 

 

 C. Any book or record of the drawee, payor bank, or any collecting bank 

kept in the usual course of business which shows dishonor, even though there is 

not evidence of who made the entry. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

510 of the Uniform commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) states the generally accepted rule that a 

protest is not only admissible as evidence, but creates a presumption, as that 

term is defined in this Code (§ 1–201), of the dishonor which it certifies.  

The rule is extended to include the giving of any notice of dishonor certified 

by the protest.  The provision also relieves the holder of the necessity of 

proving that a document regular in form which purports to be a protest is 

authentic, or that the person making it was qualified.  Nothing in the 

provision is intended to prevent the obligor from overthrowing the presumption 

by evidence that there was in fact no dishonor, that notice was not given, or 

that the protest is not authentic or not made by a proper officer. 

 

2. Subsection (B) recognizes as the full equivalent of protest the stamp, 

ticket or other writing of the drawee, payor or presenting bank.  The drawee's 

statement that payment is refused on account of insufficient funds always has 

been commercially acceptable as full proof of dishonor.  It should be 

satisfactory evidence in any court.  It is therefore made admissible, and 

creates a presumption of dishonor.  The provision applies only where the stamp 

or writing states reasons for refusal which are consistent with dishonor.  Thus 

the following reasons for refusal are not evidence of dishonor, but of 

justifiable refusal to pay or accept: 

 

— Indorsement missing 

 



— Signature missing 

 

— Signature illegible 

 

— Forgery 

 

— Payee altered 

 

— Date altered 

 

— Post dated 

 

— Not on us 

 

On the other hand the following reasons are satisfactory evidence of dishonor, 

consistent with due presentment, and are within this provision: 

 

— Not sufficient funds 

 

— Account garnisheed 

 

— No account 

 

— Payment stopped 

 

3. Subsection (C) recognizes as the full equivalent of protest any books or 

records of the drawee, payor bank or any collecting bank kept in its usual 

course of business, even though there is not evidence of who made the entries.  

The provision, as well as that of Subsection (B), rests upon the inherent 

improbability that bank records or those of the drawee, will show any dishonor 

which has not in fact occurred, or that the holder will attempt to proceed on 

the basis of dishonor if he could in fact have obtained payment. 

 

 Cross References 

 

Sections 3–501 and 3–508. 

 

Point 1:  Section 1–201. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Dishonor".  Section 3–507. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Presumption".  Section 1–201. 

 

"Protest".  Section 3–509. 

 

"Writing".  Section 1–201. 



 

§ 3–511. Waived or excused presentment, protest or notice of dishonor or delay 

therein 

 

 A. Delay in presentment, protest or notice of dishonor is excused when 

the party is without notice that it is due or when the delay is caused by 

circumstances beyond his control and he exercises reasonable diligence after 

the cause of the delay ceases to operate. 

 

 B. Presentment or notice or protest as the case may be is entirely 

excused when: 

 

  1. The party to be charged has waived it expressly or by 

implication either before or after it is due;  or 

 

  2. Such party has himself dishonored the instrument or has 

countermanded payment or otherwise has no reason to expect or right to 

require that the instrument be accepted or paid;  or 

 

  3. By reasonable diligence the presentment or protest cannot be 

made or the notice given. 

 

 C. Presentment is also entirely excused when: 

 

  1. The maker, acceptor or drawee of any instrument except a 

documentary draft is dead or in insolvency proceedings instituted after 

the issue of the instrument;  or 

 

  2. Acceptance or payment is refused but not for want of proper 

presentment. 

 

 D. Where a draft has been dishonored by non-acceptance a later 

presentment for payment and any notice of dishonor and protest for non-payment 

are excused unless in the meantime the instrument has been accepted. 

 

 E. A waiver of protest is also a waiver of presentment and of notice of 

dishonor even though protest is not required. 

 

 F. Where a waiver of presentment or notice or protest is embodied in the 

instrument itself it is binding upon all parties;  but where it is written 

above the signature of an indorser it binds him only. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

511 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Delay in making presentment either for payment or for 

acceptance, in giving notice of dishonor or in making protest is excused when 

the party has acted with reasonable diligence and the delay is not his fault.  



This is true where an instrument has been accelerated without his knowledge, or 

demand has been made by a prior holder immediately before his purchase.  It is 

true under any other circumstance where the delay is beyond his control. 

 

2. The waiver may be express or implied, oral or written, and before or after 

the proceeding waived is due.  It may be, and often is, a term of the 

instrument when it is issued. 

 

3. A party who has no right to require or reason to expect that the instrument 

will be honored is not entitled to presentment, notice or protest.  This is of 

course true where he has himself dishonored the instrument or has countermanded 

payment.  It is equally true, for example, where he is an accommodated party 

and has himself broken the accommodation agreement. 

 

4. The excuse is established only by proof that reasonable diligence has been 

exercised without success, or that reasonable diligence would in any case have 

been unsuccessful. 

 

5. Subsection (C)(1) excuses presentment in situations where immediate payment 

or acceptance is impossible or so unlikely that the holder cannot reasonably be 

expected to make presentment.  He is permitted instead to have his immediate 

recourse upon the drawer or indorser, and let the latter file any necessary 

claim in probate or insolvency proceedings.  The exception for the documentary 

draft is to preserve any profit on the resale of goods for the creditors of the 

drawee if his representative can find the funds to pay. 

 

6. Subsection (C)(2) includes any case where payment or acceptance is 

definitely refused and the refusal is not on the ground that there has been no 

proper presentment.  The purpose of presentment is to determine whether or not 

the maker, acceptor or drawee will pay or accept, and when that question is 

clearly determined the holder is not required to go through a useless ceremony.  

The provision applies to a definite refusal stating no reasons. 

 

 Cross References 

 

Sections 3–501, 3–502, 3–503, 3–507 and 3–509. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Dishonor".  Section 3–507. 

 

"Draft".  Section 3–104. 

 

"Insolvency proceedings".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Issue".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 



 

"Presentment".  Section 3–504. 

 

"Protest".  Section 3–509. 

 

"Right".  Section 1–201. 

 

Part 6. Discharge 

 

§ 3–601. Discharge of parties 

 

 A. The extent of the discharge of any party from liability on an 

instrument is governed by the sections on: 

 

  1. Payment or satisfaction (§ 3–603);  or 

 

  2. Tender of payment (§ 3–604);  or 

 

  3. Cancellation or renunciation (§ 3–605);  or 

 

  4. Impairment of right of recourse or of collateral (§ 3–606);  or 

 

  5. Reacquisition of the instrument by a prior party (§ 3–208);  or 

 

  6. Fraudulent and material alteration (§ 3–407);  or 

 

  7. Certification of a check (§ 3–411);  or 

 

  8. Acceptance varying a draft (§ 3–412);  or 

 

  9. Unexcused delay in presentment or notice of dishonor or protest 

(§ 3–502). 

 

 B. Any party is also discharged from his liability on an instrument to 

another party by any other act or agreement with such party which would 

discharge his simple contract for the payment of money. 

 

 C. The liability of all parties is discharged when any party who has 

himself no right of action or recourse on the instrument: 

 

  1. Reacquires the instrument in his own right;  or 

 

  2. Is discharged under any provision of this article, except as 

otherwise provided with respect to discharge for impairment of recourse 

or of collateral (§ 3–606). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

601 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1. Subsection (A) contains an index referring to all of the 

sections of this article which provide for the discharge of any party.  The 

list is exclusive so far as the provisions of this article are concerned, but 

it is not intended to prevent or affect any discharge arising apart from this 

Code, as for example a discharge in bankruptcy or a statutory provision for 

discharge if the instrument is negotiated in a gaming transaction. 

 

2. A negotiable instrument is in itself merely a piece of paper bearing a 

writing, and strictly speaking is incapable of being discharged.  It is the 

parties who may be discharged from liability on their contracts on the 

instrument.  This section distinguishes between the discharge of a single party 

and the discharge of all parties. 

 

So far as the discharge of any one party is concerned a negotiable instrument 

differs from any other contract only in the special rules arising out of its 

character to which Subsection (A)(1)-(9) are an index, and in the effect of the 

discharge against a subsequent holder in due course (§ 3–602).  Subsection (B) 

specifically recognizes the possibility of a discharge by agreement. 

 

The discharge of any party is a defense available to that party as provided in 

sections on rights of those who are and are not holders in due course (§§ 3–305 

and 3–306).  He has the burden of establishing the defense (§ 3–307). 

 

3. Subsection (C) states a general principle regarding the discharge of all 

parties from liability on their contracts on the instrument.  The principle is 

that all parties to an instrument are discharged when no party is left with 

rights against any other party on the paper. 

 

When any party reacquires the instrument in his own right his own liability is 

discharged;  and any intervening party to whom he was liable is also discharged 

as provided in § 3–208 on reacquisition.  When he is left with no right of 

action against an intervening party and no right of recourse against any prior 

party, all parties are obviously discharged.  The instrument itself is not 

necessarily extinct, since it may be reissued or renegotiated with a new and 

further liability;  and if it subsequently reaches the hands of a holder in due 

course without notice of the discharge he may still enforce it as provided in § 

3–602 on effect of discharge against a holder in due course. 

 

Under § 3–606 on impairment of recourse or collateral, the discharge of any 

party discharges those who have a right of recourse against him, except in the 

case of a release with reservation of rights or a failure to give notice of 

dishonor.  A discharge of one who has himself no right of action or recourse on 

the instrument may thus discharge all parties.  Again the instrument itself is 

not necessarily extinct, and if it is negotiated to a subsequent holder in due 

course without notice of the discharge he may enforce it as provided in § 3–602 

on effect of discharge against a holder in due course. 

 

4. The language "any party who has himself no right of action or recourse on 

the instrument" is intended to include accommodation maker or acceptor.  Under 

§ 3–415 on accommodation parties, an accommodation maker or acceptor, although 

he is primarily liable on the instrument in the sense that he is obligated to 

pay it without recourse upon another, has himself a right of recourse against 

the accommodated payee;  and his reacquisition or discharge leaves the 



accommodated party liable to him.  The accommodated payee, although he is not 

primarily liable to others, has no right of action or recourse against the 

accommodation maker, and his reacquisition or discharge may discharge all 

parties. 

 

 Cross References 

 

Sections 3–406, 3–411, 3–412, 3–509, 3–603, 3–604 and 3–605. 

 

Point 2:  Sections 3–305, 3–306, 3–307 and 3–602. 

 

Point 3:  Sections 3–208, 3–602 and 3–606. 

 

Point 4:  Section 3–415. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Agreement".  Section 1–201. 

 

"Alteration".  Section 3–407. 

 

"Certification".  Section 3–411. 

 

"Check".  Section 3–104. 

 

"Contract".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Instrument".  Section 3–102. 

 

"Money".  Section 1–201. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Presentment".  Section 3–504. 

 

"Rights".  Section 1–201. 

 

§ 3–602. Effect of discharge against holder in due course 

 

 No discharge of any party provided by this article is effective against a 

subsequent holder in due course unless he has notice thereof when he takes the 

instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 3–

602 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section rests on the principle that any discharge of a party 

provided under any section of this article is a personal defense of the party, 

which is cut-off when a subsequent holder in due course takes the instrument 

without notice of the defense.  Thus where an instrument is paid without 

surrender such a subsequent purchase cuts off the defense.  This section 

applies only to discharges arising under the provisions of this article, and it 

has no application to any discharge arising apart from it, such as a discharge 

in bankruptcy. 

 

Under § 3–304(A)(2) on notice to purchaser it is possible for a holder to take 

the instrument in due course even though he has notice that one or more parties 

have been discharged, so long as any party remains undischarged.  Thus he may 

take with notice that an indorser of a note has been released, and still be a 

holder in due course as to the liability of the maker.  In that event, the 

holder in due course is subject to the defense of the discharge of which he had 

notice when he took the instrument. 

 

 Cross References 

 

Sections 3–302, 3–304, 3–305 and 3–601. 

 

 Definitional Cross References 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Notice".  Section 1–201. 

 

"Party".  Section 1–201. 

 

§ 3–603. Payment or satisfaction 

 

 A. The liability of any party is discharged to the extent of his payment 

or satisfaction to the holder even though it is made with knowledge of a claim 

of another person to the instrument unless prior to such payment or 

satisfaction the person making the claim either supplies indemnity deemed 

adequate by the party seeking the discharge or enjoins payment or satisfaction 

by order of a court of competent jurisdiction in an action in which the adverse 

claimant and the holder are parties.  This Subsection does not, however, result 

in the discharge of the liability: 

 

  1. Of a party who in bad faith pays or satisfies a holder who 

acquired the instrument by theft or who (unless having the rights of a 

holder in due course) holds through one who so acquired it;  or 

 

  2. Of a party (other than an intermediary bank or a payor bank 

which is not a depositary bank) who pays or satisfies the holder of an 

instrument which has been restrictively indorsed in a manner not 

consistent with the terms of such restrictive indorsement. 



 

 B. Payment or satisfaction may be made with the consent of the holder by 

any person including a stranger to the instrument.  Surrender of the instrument 

to such a person gives him the rights of a transferee (§ 3–201). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

603 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. A purchaser with notice of payment at or after maturity cannot 

be a holder in due course, and therefore is cut off by the section.  One who 

takes without notice of the payment and the maturity should be protected 

against failure to take up the instrument.  The matter is now covered by § 3–

602. 

 

2. The practice of payment of a draft "for honor" is obsolete and it is today 

almost entirely unknown.  Therefore, Subsection (B) eliminates any reference to 

it and provides that any person may pay with the consent of the holder. 

 

3. Payment to the holder discharges the party who makes it from his own 

liability on the instrument, and a part payment discharges him pro tanto.  The 

same is true of any other satisfaction.  It adopts as a general principle the 

position that a payor is not required to obey an order to stop payment received 

from an indorser.  However, this general principle is qualified by the 

provisions of Subsection (A)(1) and (2) respecting persons who acquire an 

instrument by theft, or through a restrictive indorsement (§ 3–205).  These 

provisions are thus consistent with § 3–306 covering the rights of one not a 

holder in due course. 

 

When the party to pay is notified of an adverse claim to the instrument he has 

normally no means of knowing whether the assertion is true.  The "unless" 

clause of Subsection (B) follows statutes which have been passed in many 

jurisdictions on adverse claims to bank deposits.  The paying party may pay 

despite notification of the adverse claim unless the adverse claimant supplies 

indemnity deemed adequate by the paying party or procures the issuance of 

process restraining payment in an action in which the adverse claimant and the 

holder of the instrument are both parties.  If the paying party chooses to 

refuse payment and stand suit, even though not indemnified or enjoined, he is 

free to do so, although, under § 3–306(D) on the rights of one not a holder in 

due course, except where theft or taking through a restrictive indorsement is 

alleged the payor must rely on the third party claimant to litigate the issue 

and may not himself defend on such a ground.  His contract is to pay the holder 

of the instrument, and he performs it by making such payment.  Except in cases 

of theft or restrictive indorsement there is no good reason to put him to 

inconvenience because of a dispute between two other parties unless he is 

indemnified or served with appropriate process. 

 

4. Subsection (B) provides that with the consent of the holder payment maybe 

made by anyone, including a stranger.  The same result is reached under § 3–



415(E) on accommodation parties.  Upon payment and surrender of the paper the 

payor succeeds to the rights of the holder, subject to the limitation found in 

§ 3–201 on transfer that one who has himself been a party to any fraud or 

illegality affecting the instrument or who as a prior holder had notice of a 

defense or claim against it cannot improve his position by taking from a later 

holder in due course. 

 

5. Payment discharges the liability of the person making it.  It discharges the 

liability of other parties only as: 

 

A. The discharge of the payor discharges others who have a right of recourse 

against him under § 3–606;  or 

 

B. Reacquisition of the instrument discharges intervening parties under § 3–208 

on reacquisition;  or 

 

C. The discharge of one who has himself no right of recourse on the instrument 

discharges all parties under § 3–601 on discharge of parties. 

 

 Cross References 

 

Sections 3–604 and 3–606. 

 

Point 1:  Section 3–601(C). 

 

Point 3:  Sections 3–205 and 3–306(D). 

 

Point 4:  Sections 3–201 and 3–415(E). 

 

Point 5:  Sections 3–606, 3–208, and 3–601. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Order".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 3–604. Tender of payment 

 

 A. Any party making tender of full payment to a holder when or after it 

is due is discharged to the extent of all subsequent liability for interest, 

costs and attorney's fees. 

 

 B. The holder's refusal of such tender wholly discharges any party who 



has a right of recourse against the party making the tender. 

 

 C. Where the maker or acceptor of an instrument payable otherwise than on 

demand is able and ready to pay at every place of payment specified in the 

instrument when it is due, it is equivalent to tender. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

604 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Subsection (A) states the generally accepted rule as to the 

effect of tender. 

 

2. Subsection (B) states that the party discharged is one who has a right of 

recourse against the party making tender, whether the latter be a prior party 

or a subsequent one who has been accommodated. 

 

3. Subsection (C) states that if an instrument is payable at any one of two or 

more specified places, the maker or acceptor must be able and ready to pay at 

each of them.  This Subsection reverses decisions which held that makers and 

acceptors of notes and drafts payable at a bank were not discharged by failure 

of a holder to make due presentment of such paper at the designated bank.  See 

§ 3–501 on necessity of presentment, § 3–504 on how presentment is made, and § 

3–502 on effect of delay in presentment. 

 

 Cross References 

 

Section 3–601. 

 

Point 3:  Sections 3–501, 3–502 and 3–504. 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"On demand".  Section 3–108. 

 

"Party".  Section 1–201. 

 

"Right".  Section 1–201. 

 

§ 3–605. Cancellation and renunciation 

 

 A. The holder of an instrument may even without consideration discharge 

any party: 

 

  1. In any manner apparent on the face of the instrument or the 



indorsement, as by intentionally canceling the instrument or the party's 

signature by destruction or mutilation, or by striking out the party's 

signature;  or 

 

  2. By renouncing his rights by a writing signed and delivered or by 

surrender of the instrument of the party to be discharged. 

 

 B. Neither cancellation nor renunciation without surrender of the 

instrument affects the title thereto. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

605 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1.  Cancellation must be done in such a manner as to be apparent 

on the face of the instrument, and the methods stated, which are supported by 

the decisions, are exclusive. 

 

2. Subsection (B) is intended to make it clear that the striking of an 

indorsement, or any other cancellation or renunciation does not affect the 

title. 

 

 Definitional Cross References 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Signature".  Section 3–401. 

 

"Signed".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

§ 3–606. Impairment of recourse or of collateral 

 

 A. The holder discharges any party to the instrument to the extent that 

without such party's consent the holder: 

 

  1. Without express reservation of rights releases or agrees not to 

sue any person against whom the party has to the knowledge of the holder 

a right of recourse or agrees to suspend the right to enforce against 

such person the instrument or collateral or otherwise discharges such 

person, except that failure or delay in effecting any required 

presentment, protest or notice of dishonor with respect to any such 



person does not discharge any party as to whom presentment, protest or 

notice of dishonor is effective or unnecessary;  or 

 

  2. Unjustifiably impairs any collateral for the instrument given by 

or on behalf of the party or any person against whom he has a right of 

recourse. 

 

 B. By express reservation of rights against a party with a right of 

recourse the holder preserves: 

 

  1. All his rights against such party as of the time when the 

instrument was originally due;  and 

 

  2. The right of the party to pay the instrument as of that time;  

and 

 

  3. All rights of such party to recourse against others. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

605 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. The words "any party to the instrument" provide suretyship 

defense which are not limited to parties who are "secondarily liable", but are 

available to any party who is in the position of a surety, having a right of 

recourse either on the instrument or outside of it, including an accommodation 

maker or acceptor known to the holder to be so. 

 

2. Consent may be given in advance, and is commonly incorporated in the 

instrument;  or it maybe given afterward.  It requires no consideration, and 

operates as a waiver of the consenting party's right to claim his own 

discharge. 

 

3. The words "to the knowledge of the holder" exclude the latent surety, as for 

example the accommodation maker where there is nothing on the instrument to 

show that he has signed for accommodation and the holder is ignorant of that 

fact.  In such a case the holder is entitled to proceed according to what is 

shown by the face of the paper or what he otherwise knows, and does not 

discharge the surety when he acts in ignorance of the relation. 

 

4. This section retains the right of the holder to release one party, or to 

postpone his time of payment, while expressly reserving rights against others.  

Subsection (B) states the generally accepted rule as to the effect of such an 

express reservation of rights. 

 

5. Subsection (A)(2) has been generally recognized as available to indorsers or 

accommodation parties.  As to when a holder's actions in dealing with 

collateral may be "unjustifiable", the section on rights and duties with 

respect to collateral in the possession of a secured party (§ 9–207) should be 



consulted. 

 

 Cross References 

 

Point 5:  Section 9–207. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notice of dishonor".  Section 3–508. 

 

"Party".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

Part 7. Advice of International Sight Draft 

 

§ 3–701. Letter of advice of international sight draft 

 

 A. A "letter of advice" is a drawer's communication to the drawee that a 

described draft has been drawn. 

 

 B. Unless otherwise agreed when a bank receives from another bank a 

letter of advice of an international sight draft the drawee bank may 

immediately debit the drawer's account and stop the running of interest pro 

tanto.  Such a debit and any resulting credit to any account covering 

outstanding drafts leaves in the drawer full power to stop payment or otherwise 

dispose of the amount and creates no trust or interest in favor of the holder. 

 

 C. Unless otherwise agreed and except where a draft is drawn under a 

credit issued by the drawee, the drawee of an international sight draft owes 

the drawer no duty to pay an unadvised draft but if it does so and the draft is 

genuine, may appropriately debit the drawer's account. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

701 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Checks drawn by one international bank on the account it 

carries (in currency foreign to itself) in another international bank are still 

handled under practices which reflect older conditions, but which have a real, 

continuing reason in the typical, European rule that a bank paying a check in 



good faith and in ordinary course can charge its depositor's account 

notwithstanding forgery of a necessary indorsement.  To decrease the risk that 

forgery will prove successful, the practice is to send a letter of advice that 

a draft has been drawn and will be forthcoming.  Subsection (C) recognizes that 

a drawer who sends no such letter forfeits any rights for improper dishonor, 

while still permitting the drawee to protect his delinquent drawer's credit. 

 

2. Subsection (B) clarifies for American courts, the meaning of another 

international practice:  that of charging the drawer's account on receipt of 

the letter of advice.  This practice involves no conception of trust or the 

like and the rule of § 3–409(A), (Draft not an assignment) still applies.  The 

debit has to do with the payment of interest only.  The section recognizes the 

fact. 

 

 Cross References 

 

Point 2:  Section 3–409(A) 

 

 Definitional Cross References 

 

"Account".  Section 3–102. 

 

"Bank".  Section 1–201. 

 

"Draft".  Section 3–104. 

 

"Genuine".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

Part 8. Miscellaneous 

 

§ 3–801. Drafts in a set 

 

 A. Where a draft is drawn in a set of parts, each of which is numbered 

and expressed to be an order only if no other part has been honored, the whole 

of the parts constitutes one draft but a taker of any part may become a holder 

in due course of the draft. 

 

 B. Any person who negotiates, indorses or accepts a single part of a 

draft drawn in a set thereby becomes liable to any holder in due course of that 

part as if it were the whole set, but as between different holders in due 

course to whom different parts have been negotiated the holder whose title 

first accrues has all rights to the draft and its proceeds. 

 

 C. As against the drawee the first presented part of a draft drawn in a 

set is the part entitled to payment, or if a time draft to acceptance and 

payment.  Acceptance of any subsequently presented part renders the drawee 

liable thereon under Subsection (B).  With respect both to a holder and to the 

drawer payment of a subsequently presented part of a draft payable at sight has 

the same effect as payment of a check notwithstanding an effective stop order.  

The drawee of such a part is subrogated to the rights:  (1) of any holder in 

due course thereof against the drawer or any other holder;  (2) of the payee or 

other holder against the drawer either on the items or under the transaction 



out of which it arose;  and (3) of the drawer against the payee or any other 

holder of this part of the draft with respect to the transaction out of which 

it arose. 

 

 D. Except as otherwise provided in this section, where any part of a 

draft in a set is discharged by payment or otherwise the whole draft is 

discharged. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section has been amended to include, in Subsection (C), the 

rights of subrogation available to the drawer of a draft in parts upon improper 

acceptance of a subsequently presented part of such a draft which is found on § 

4–407 of the Official Text. 

 

Commentary.  1. Drafts in a set customarily contain such language as "Pay 

_______ this first of exchange (second unpaid)", with equivalent language in 

the second part.  Today a part also commonly bears conspicuous indication of 

its number.  At least the first factor is necessary to notify the holder of his 

rights, and is therefore necessary in order to make this section apply.  

Subsection (A) so provides, thus stating in the statute a matter left 

previously to a commercial practice long uniform but expensive to establish in 

court. 

 

2. Payment of the part of the draft subsequently presented is improper and the 

drawee may not charge it to the account of the drawer, but someone has probably 

been unjustly enriched in the total transaction, at the expense of the drawee.  

So the drawee is like a bank which has paid a check over an effective stop 

payment order, an is subrogated to the same rights as a bank would have in that 

situation. 

 

3. A statement in a draft drawn in a set of parts to the effect that the order 

is effective only if no other part has been honored does not render the draft 

non-negotiable as conditional 

 

See § 3–112(A)(7). 

 

 Cross References 

 

Point 3:  Section 3–112. 

 

 Definitional Cross References 

 

"Acceptance".  Section 3–410. 

 

"Check".  Section 3–104. 

 

"Draft".  Section 3–104. 

 

"Holder".  Section 1–201. 



 

"Holder in due course".  Section 3–302. 

 

"Honor".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

§ 3–802. Effect of instrument on obligation for which it is given 

 

 A. Unless otherwise agreed where an instrument is taken for an underlying 

obligation: 

 

  1. The obligation is pro tanto discharged if a bank is drawer, 

maker or acceptor of the instrument and there is no recourse on the 

instrument against the underlying obligor;  and 

 

  2. In any other case the obligation is suspended pro tanto until 

the instrument is due or if it is payable on demand until its 

presentment.  If the instrument is dishonored action may be maintained on 

either the instrument or the obligation;  discharge of the underlying 

obligor on the instrument also discharges him on the obligation. 

 

 B. The taking in good faith of a check which is not post-dated does not 

of itself so extend the time on the original obligation as to discharge a 

surety. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

802 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. This section is intended to settle conflicts as to the effect 

of an instrument as payment of the obligation for which it is given. 

 

2. Where a holder procures certification of a check, the drawer is discharged 

under § 3–411 on check certification.  Thereafter the original obligation is 

regarded as paid, and the holder must look to the certifying bank.  The 

circumstances may indicate a similar intent in other transactions, and the 

question may be one of fact of the jury.  Subsection (A)(1) states a rule 

discharging the obligation pro tanto when the instrument taken carries the 

obligation of a bank as drawer, maker or acceptor and there is no recourse on 

the instrument against the underlying obligor. 

 

3. It is commonly said that a check or other negotiable instrument is 

"conditional payment".  By this it is normally meant that taking the instrument 

is a surrender of the right to sue on the obligation until the instrument is 

due, but if the instrument is not paid on due presentment the right to sue on 

the obligation is "revived".  Subsection (A)(2) states this result in terms of 



suspension of the obligation, which is intended to include suspension of the 

running of the statute of limitations.  On dishonor of the instrument the 

holder is given his option to sue either on the instrument or on the underlying 

obligation.  If, however, the original obligor has been discharged on the 

instrument (see § 3–601) he is also discharged on the original obligation. 

 

4. Subsection (B) is intended to remove any implication that a check given in 

payment of an obligation discharges a surety.  The check is taken as a means of 

immediate payment;  the 30-day period for presentment specified in § 3–503 does 

not affect the surety's liability. 

 

 Cross References 

 

Point 2:  Sections 1–201, 3–411 and 3–60 1. 

 

Point 4:  Section 3–503. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Bank".  Section 1–201. 

 

"Check".  Section 3–104. 

 

"Dishonor".  Section 3–507. 

 

"Good faith".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"On demand".  Section 3–108. 

 

"Presentment".  Section 3–504. 

 

§ 3–803. Notice to third party 

 

 Where a defendant is sued for breach of an obligation for which a third 

person is answerable over under this article he may give the third person 

written notice of the litigation, and the person notified may then give similar 

notice to any other person who is answerable over to him under this article.  

If the notice states that the person notified may come in and defend and that 

if the person notified does not do so he will, in any action against him by the 

person giving the notice, be bound by any determination of fact common to the 

two litigations, then unless after seasonable receipt of the notice the person 

notified does come in and defend, he is so bound. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–



803 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The section conforms to the analogous provision in § 2–607.  It 

extends to such liabilities as those arising from forged indorsements even 

though not "on the instrument", and is intended to make it clear that the 

notification is not effective until received.  In Hartford Accident & Indemnity 

Co. v. First Nat.  Bank & Trust Co., 281 N.Y. 162, 22 N.E.2d 324, 123 A.L.R. 

1149 (1939), the common law doctrine of "vouching in" was held inapplicable 

where the party notified had no direct liability to the party giving the 

notice.  In that case the drawer of a check, sued by the payee whose 

indorsement had been forged, gave notice to a collecting bank.  In a second 

action the drawee was held liable to the drawer;  but in an action by the 

drawee for judgment over against the collecting bank the determination of fact 

in the first action was held not conclusive.  This section does not disturb 

this result;  the section is limited to cases where the person notified is 

"answerable over" to the person giving the notice. 

 

 Cross References 

 

Section 2–607. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Defendant".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Notifies".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Right".  Section 1–201. 

 

"Seasonably".  Section 1–204. 

 

"Written".  Section 1–201. 

 

§ 3–804. Lost, destroyed or stolen instruments 

 

 The owner of an instrument which is lost, whether by destruction, theft 

or otherwise, may maintain an action in his own name and recover from any party 

liable thereon upon due proof of his ownership, the facts which prevent his 

production of the instrument and its terms.  The court may require security 

indemnifying the defendant against loss by reason of further claims on the 

instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 



Changes.  This section is intended to have the same meaning and effect as § 3–

804 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section is intended to provide a method of recovery on 

instruments which are lost, destroyed or stolen.  The plaintiff who claims to 

be the owner of such an instrument is not a holder as that term is defined in 

this Code since he is not in possession of the paper, and he does not have the 

holder's prima facie right to recover under the section on the burden of 

establishing signatures.  He must prove his case.  He must establish the terms 

of the instrument and his ownership, and must account for its absence. 

 

If the claimant testifies falsely, or if the instrument subsequently turns up 

in the hands of a holder in due course, the obligor may be subjected to double 

liability.  The court is therefore authorized to require security indemnifying 

the obligor against loss by reason of such possibilities.  There may be cases 

in which so much time has elapsed, or there is so little possible doubt as to 

the destruction of the instrument and its ownership that there is no good 

reason to require the security.  The requirement is therefore not an absolute 

one, and the matter is left to the discretion of the court. 

 

 Cross References 

 

Sections 1–201 and 3–307. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Defendant".  Section 1–201. 

 

"Instrument".  Section 3–102. 

 

"Party".  Section 1–201. 

 

"Term".  Section 1–201. 

 

§ 3–805. Instruments not payable to order or to bearer 

 

 This article applies to any instrument whose terms do not preclude 

transfer and which is otherwise negotiable within this article but which is not 

payable to order or to bearer, except that there can be no holder in due course 

of such an instrument. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 3–

805 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  This section covers the "non-negotiable instrument".  As it has 

been used by most courts, this term has been a technical one of art.  It does 



not refer to a writing, such as a note containing an express condition, which 

is not negotiable and is entirely outside of the scope of this article and to 

be treated as a simple contract.  It refers to a particular type of instrument 

which meets all requirements as to form of a negotiable instrument except that 

it is not payable to order or to bearer.  The typical example is the check 

reading merely "Pay John Doe". 

 

Such a check is not a negotiable instrument under this article.  At the same 

time it is still a check, a mercantile specialty which differs in many respects 

from a simple contract.  Commercial and banking practice treats it as a check, 

and a long line of decisions have made it clear that it is subject to the law 

merchant as distinguished from ordinary contract law.  Although the Negotiable 

Instruments Law was held by its terms not to apply to such "non-negotiable 

instruments", it has been recognized as a codification and restatement of the 

law merchant, and has in fact been applied to them by analogy. 

 

Thus the holder of the check reading "Pay A" establishes his case by production 

of the instrument and proof of signatures;  and the burden of proving want of 

consideration of any other defense is upon the obligor.  Such a check passes by 

indorsement and delivery without words of assignment, and the indorser 

undertakes greater liabilities than those of an assignor.  This section 

resolves a conflict in the decisions as to the extent of that undertaking by 

providing in effect that the indorser of such an instrument is not 

distinguished from any indorser of a negotiable instrument.  The indorser is 

entitled to presentment, notice of dishonor and protest, and the procedure and 

liabilities in bank collection are the same.  The rules as to alteration, the 

filling of blanks, accommodation parties, the liability of signing agents, 

discharge, and the like are those applied to negotiable instruments. 

 

In short, the "non-negotiable instrument" is treated as a negotiable 

instrument, so far as its form permits.  Since it lacks words of negotiability 

there can be no holder in due course of such an instrument, and any provision 

of any section of this article peculiar to a holder in due course cannot apply 

to it.  With this exception, such instruments are covered by all sections of 

this article. 

 

 Cross References 

 

Section 3–104. 

 

 Definitional Cross References 

 

"Bearer".  Section 1–201. 

 

"Holder in due course".  Section 3–302. 

 

"Instrument".  Section 3–102. 

 

"Term".  Section 1–201. 

 

Article 4. [Reserved] 

 

Article 5. [Reserved] 



 

Article 6. [Reserved] 

 

Article 7. [Reserved] 

 

Article 8. [Reserved] 

 

Article 9. Secured Transactions;  Sales of Accounts and Chattel Paper 

 

Part 1. Short Title, Applicability and Definitions 

 

§ 9–101. Short title 

 

 This article shall be known and may be cited as the Navajo Uniform 

Commercial Code—Secured Transactions. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This article sets out a comprehensive scheme for the regulation of 

security interests in personal property and fixtures.  In many respects this 

Code is based upon and similar to the Uniform Commercial Code adopted by most 

of the states in the United States.  The Official Comments to this Code 

describe the reasons for most of the variations from the version proposed in 

such other states. 

 

Commentary.  Consumer installment sales and consumer loans present special 

problems of a nature which makes special regulation of them inappropriate in a 

general commercial codification.  While this article applies generally to 

security interests in consumer goods, it is not designed to supersede such 

consumer legislation.  See Official Comments to §§ 9–102 and 9–203. 

 

The aim of this article is to provide a simple and unified structure within 

which the immense variety of present-day secured financing transactions can go 

forward with less cost and with greater certainty.  Under this article the 

traditional distinctions among security devices based largely on form, are not 

retained.  The Article applies to all transactions intended to create security 

interests in personal property and fixtures, and the single term "security 

interest" substitutes for the variety of other descriptive terms which had 

grown up at common law and under a 100–year accretion of statutes in other 

states.  This does not mean that the old forms may not be used, and § 9–102(B) 

makes it clear that they may be. 

 

This article does not determine whether "title" to collateral is in the secured 

party or in the debtor and adopts neither a "title theory" nor a "lien theory" 

of security interests.  Rights, obligations and remedies under the Article do 

not depend on the location of title (§ 9–202).  The location of title may 

become important for other purposes (as, for example, in determining the 

incidence of taxation), and in such a case the parties are left free to 

contract as they will.  In this connection the use of a form which has 



traditionally been regarded as determinative of title (e.g., the conditional 

sale contract) could reasonably be regarded as evidencing the parties' 

intention with respect to title to the collateral. 

 

Under the Article distinctions based on form (except as between pledge and 

non-possessory interests) are no longer controlling.  For some purposes there 

are distinctions based on the type of property which constitutes the collateral 

(e.g., industrial and commercial equipment, business inventory, farm products, 

consumer goods, accounts receivable, documents of title and other intangibles), 

and where appropriate, the Article states special rules applicable to financing 

transactions involving a particular type of property.  The objectives include 

statutory simplification and a considerable degree of flexibility in financing 

transactions.  The scheme of the Article is to make distinctions, where 

distinctions are necessary, along functional rather than formal lines. 

 

The Article's flexibility and simplified formalities should make it possible 

for new forms of secured financing, as they develop, to fit comfortably under 

its provisions, thus avoiding the necessity (so apparent in the states) of year 

by year passing new statutes and tinkering with the old ones to allow 

legitimate business transactions to go forward. 

 

The rules set out in this article are principally concerned with the limits of 

the secured party's protection against purchasers from and creditors of the 

debtor.  Except for procedures on default and certain other provisions, freedom 

of contract generally prevails between the immediate parties to the security 

transaction. 

 

§ 9–102. Policy and subject matter of Article 

 

 A. Except as otherwise provided in § 9–104 on excluded transaction, this 

Article applies: 

 

  1. To any transaction (regardless of its form) which is intended to 

create a security interest in personal property or fixtures, including 

goods, documents, instruments, general intangibles, chattel paper or 

accounts;  and also 

 

  2. To any sale of accounts or chattel paper. 

 

 B. This article applies to security interests created by contract, 

including pledge, assignment, chattel mortgage, chattel trust, trust deed, 

factor's lien, equipment trust, conditional sale, trust receipt, other lien or 

title retention contract and lease or consignment intended as security.  This 

article does not apply to statutory liens except as provided in § 9–310. 

 

 C. The application of this article to a security interest in a secured 

obligation is not affected by the fact that the obligation is itself secured by 

a lien, transaction or interest to which this article does not apply.  Security 

for any obligation is automatically transferred with a transfer of the 

obligation, subject to the effects of compliance or non-compliance with the 

requirements for perfection of such security interests or liens under 

applicable law. 

 

 History 



 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

102 of the Uniform Commercial Code adopted by the states.  Variations are only 

for the purpose of clarification or emphasis. 

 

Commentary.  The main purpose of this section is to bring all consensual 

security interests in personal property and fixtures under this article, except 

for certain types of transactions excluded by § 9–104.  In addition certain 

sales of accounts and chattel paper are brought within this article to avoid 

difficult problems of distinguishing between transactions intended for security 

and those not so intended.  As to security interests in fixtures, see § 9–

313(A). 

 

1. Except for sales of accounts and chattel paper, the principal test whether a 

transaction comes under this article is:  is the transaction intended to have 

effect as security?  For example, § 9–104 excludes certain transactions where 

the security interest (such as a mechanic's or artisan's lien) arises under 

statute or common law by reason of status, rather than by consent of the 

parties.  Transactions in the form of consignment or leases are subject to this 

article if the understanding of the parties or the effect of the arrangement 

shows that a security interest was intended. (As to consignments the provisions 

of §§ 2–326, 9–114 and 9–408 should be consulted.) When it is found that a 

security interest as defined in § 1–201(KK) was intended, this article applies 

regardless of the form of the transaction or the name by which the parties may 

have characterized it.  The list of traditional security devices in § 9–102(B) 

is illustrative only;  other old devices, as well as any new ones which the 

ingenuity of the parties or lawyers may invent, are included, so long as the 

requisite intent is found.  The controlling definition is that contained in § 

9–102(A). 

 

The Article does not abolish existing security devices, but instead specifies 

new requirements with which all such secured transactions must comply.  The 

conditional sale or bailment-lease, for example, is not prohibited;  but even 

though it is used, the rules of this article govern such transactions. 

 

2. If an obligation is to repay borrowed money and is not part of chattel 

paper, the obligation is either an instrument or a general intangible.  A sale 

of an instrument or general intangible is not within this article, but a 

transfer intended to have effect as security for an obligation of the 

transferor is covered by § 9–102(A)(1).  In either case the nature of the 

transaction is not affected by the fact that collateral is transferred with the 

instrument or general intangible.  Such a transfer is treated as a transfer by 

operation of law, whether or not it is articulated in the agreement.  See 

Comment 4 below for an illustration.  However, the rights and priorities 

associated with such collateral depend upon compliance with applicable law, 

including those requiring recording or filing in order to accomplish the 

perfection of such a security interest or lien or to establish priority over 

competing security interests or liens. 

 

An assignment of accounts or chattel paper as security for an obligation is 



covered by § 9–102(A)(1).  Commercial financing on the basis of accounts and 

chattel paper is often so conducted that the distinction between a security 

transfer and a sale is blurred, and a sale of such property is therefore 

covered by § 9–102(B)(2) whether intended for security or not, unless excluded 

by § 9–104.  The buyer then is treated as a secured party, and his interest as 

a security interest.  See §§ 9–105(A)(13), and 1–201(KK).  Certain sales which 

have nothing to do with commercial financing transactions are excluded by § 9–

104(F).  See also § 9–302(A)(5), exempting from filing casual or isolated 

assignments, and § 9–302(B), preserving the perfected status of a security 

interest against the original debtor when a secured party assigns his interest. 

 

3. In general, problems of choice of law in this article as to the validity of 

security agreements are governed by § 1–105.  Problems of choice of law as to 

perfection of security interests and the effect of perfection or non-perfection 

thereof, including rules requiring reperfection, are governed by § 9–103. 

 

4. Section 9–102(C) recognizes that one secured transaction can result in 

further secured transactions.  For example, Farmer A may sell 50 sheep to 

Farmer B in exchange for a promissory note which is secured by a security 

interest in those sheep.  Farmer A may endorse and deliver that secured note to 

his Bank as security for a loan.  Pursuant to § 9–102, since the Bank has a 

security interest in the note, the Bank also becomes the secured party with 

respect to the 50 sheep that secure that note.  If Farmer B defaults on his 

note, the Bank may enforce the security interest in the note by proceeding 

against the 50 sheep for the account of Farmer A and subject to the terms of 

the security and other agreements between Farmer A and the Bank. 

 

5. While most sections of this article apply to a security interest without 

regard to the nature of the collateral or its use, some sections state special 

rules with reference to particular types of collateral. An index of sections 

where such special rules are stated as follows: 

 

 <COL>SECTION<COL>          ACCOUNTS 

 

<COL>9–102(A)(2)<COL>Sale of accounts subject to Article 

 

<COL>9–103(A)<COL>When Article applies;  conflict of laws rules 

 

<COL>9–104(F)<COL>Certain sales of accounts excluded from Article 

 

<COL>9–106<COL>Definitions 

 

<COL>9–205<COL>Permissible for debtor to make collections 

 

<COL>9–206(A)<COL>Agreement not to assert defenses against assignee 

 

<COL>9–301(A)(4)<COL>Unperfected security interest subordinate to certain 

transferees 

 

<COL>9–302(A)(5)<COL>What assignments need not be filed 

 

<COL>9–306(E)<COL>Rule when goods whose sale gave rise to an account return to 

seller's possession 

 



<COL>9–318(A)<COL>Rights of assignee subject to defenses 

 

<COL>9–318(B)<COL>Modification of contract after assignment of contract right 

 

<COL>9–318(C)<COL>When account debtor may pay assignor 

 

<COL>9–318(D)<COL>Term prohibiting assignment ineffective 

 

<COL>9–401<COL>Place of filing 

 

<COL>9–502<COL>Collection rights of secured party 

 

<COL>9–504(B)<COL>Rights on default where underlying transaction was sale of 

accounts or contract rights 

 

 <COL><COL>           

 

<COL>SECTION<COL>          CHATTEL PAPER 

 

<COL>9–102(A)(2)<COL>Sale subject to Article 

 

<COL>9–104(F)<COL>Certain sales excluded from Article 

 

<COL>9–105(A)(2)<COL>Definition 

 

<COL>9–205<COL>Permissible for debtor to make collections 

 

<COL>9–206(A)<COL>Agreement not to assert defenses against assignee 

 

<COL>9–207(A)<COL>Duty of secured party in possession to preserve rights 

against prior parties 

 

<COL>9–301(A)(3)<COL>Unperfected security interest subordinate to certain 

transferees 

 

<COL>9–304(A)<COL>Perfection by filing 

 

<COL>9–305<COL>When possession by secured party perfects security interest 

 

<COL>9–306(E)<COL>Rule when goods whose sale result in chattel paper return to 

seller's possession 

 

<COL>9–308<COL>When purchasers of chattel paper have priority over security 

interest 

 

<COL>9–318(A)<COL>Rights of assignee subject to defenses 

 

<COL>9–318(C)<COL>When account debtor may pay assignor 

 

<COL>9–502<COL>Collection rights of secured party 

 

<COL>9–504(B)<COL>Rights on default where underlying transaction was sale 

 

 <COL><COL>           



 

<COL>SECTION<COL>          DOCUMENTS AND INSTRUMENTS 

 

<COL>9–105(A)(5)<COL>Definition of document (and see § 1–201) 

 

<COL>9–105(A)(7)<COL>Definition of instrument 

 

<COL>9–206(A)<COL>Rule where buyer of goods signs both negotiable instrument 

and security agreement 

 

<COL>9–207(A)<COL>Duty of secured party in possession of instrument to preserve 

rights against prior parties 

 

<COL>9–301(A)(3)<COL>Unperfected security interest subordinate to certain 

transferees 

 

<COL>9–302(A)(2)<COL>What interests need not be filed 

 

<COL>and (6)<COL> 

 

<COL>9–304(A)<COL>How security interest can be perfected 

 

<COL>9–304(B),(C)<COL>Perfection of security interest in goods in possession of 

issuer of negotiable document or of other bailee 

 

<COL>9–304(D),(E)<COL>Perfection of security interest in instruments or 

negotiable documents without filing or transfer of possession 

 

<COL>9–305<COL>When possession by secured party perfects security interest 

 

<COL>9–308<COL>When purchasers of instruments have priority over security 

interest 

 

<COL>9–309<COL>When purchasers of negotiable instruments or negotiable 

documents have priority over security interest 

 

<COL>9–501(A)<COL>Rights on default where collateral is documents 

 

<COL>9–502<COL>Collection rights of secured party 

 

 <COL><COL>           

 

<COL>SECTION<COL>          GENERAL INTANGIBLES 

 

<COL>9–103(B)<COL>When Article applies;  conflict of laws rules 

 

<COL>9–105<COL>Obligor is "account debtor" 

 

<COL>9–106<COL>Definition 

 

<COL>9–301(A)(4)<COL>Unperfected security interest subordinate to certain 

transferees 

 

<COL>9–318(A)<COL>Rights of assignee subject to defenses 



 

<COL>9–318(C)<COL>When account debtor may pay assignor 

 

<COL>9–502<COL>Collection rights of secured party 

 

 <COL><COL>           

 

<COL>SECTION<COL>          GOODS 

 

<COL>9–103<COL>When Article applies with regard to goods of a type normally 

used in more than one jurisdiction;  goods covered by certificate of title;  

conflict of law rules 

 

<COL>9–105(A)(8)<COL>Definition 

 

<COL>9–109<COL>Classification of goods as consumer goods, equipment, farm 

products, and inventory 

 

<COL>9–203<COL>Formal requisites of security agreement covering certain types 

of goods (crops or timber) 

 

<COL>9–204<COL>Validity of after-acquired property clause covering certain 

types of goods (crops, consumer goods) 

 

<COL>9–205<COL>Permissible for debtor to accept returned goods 

 

<COL>9–206(B)<COL>When security agreement can limit or modify warranties on 

sale 

 

<COL>9–301(A)(3)<COL>Unperfected security interest in goods in possession of 

issuer of negotiable document or of other bailee 

 

<COL>9–304(E)<COL>Perfection of security interest in goods in possession of 

issuer of negotiable document or of other bailee 

 

<COL>9–305<COL>When possession by secured party perfects security interest 

 

<COL>9–306(E)<COL>Rule when goods whose sale gave rise to account or chattel 

paper return to seller's possession 

 

<COL>9–307<COL>When buyers of goods from debtor take free of security interest 

 

<COL>9–313<COL>Goods which are or become fixtures 

 

<COL>9–314<COL>Goods affixed to other goods 

 

<COL>9–315<COL>Goods commingled in a product 

 

<COL>9–401(A)<COL>Place of filing for fixtures 

 

<COL>9–402<COL>Form of financing statement covering fixtures 

 

<COL>9–504(A)<COL>Sale of goods by secured party after default subject to 

Article 2 (Sales) 



 

 <COL><COL>           

 

<COL>SECTION<COL>          CONSUMER GOODS 

 

<COL>9–109(A)<COL>Definition 

 

<COL>9–203(B)<COL>Transaction 

 

<COL>9–204(B)<COL>Validity of after-acquired property clause against an 

assignee subject to statute or decision which establishes rule for buyers of 

consumer goods 

 

<COL>9–206(A)<COL>Buyer's agreement not to assert defenses 

 

<COL>9–302(A)(4)<COL>When filing not required 

 

<COL>9–307(B)<COL>When buyers from debtor take free of security interest 

 

<COL>9–401(A)(1)<COL>Place of filing 

 

<COL>9–505(A)<COL>Secured party's duty to dispose of repossessed consumer goods 

 

<COL>9–507(A)<COL>Secured party's liability for improper disposition of 

consumer goods after default 

 

 <COL><COL>           

 

<COL>SECTION<COL>          EQUIPMENT 

 

<COL>9–103(B)<COL>When Article applies with regard to certain types of 

equipment normally used in more than one jurisdiction;  conflict of laws rules 

 

<COL>9–109(B)<COL>Definition 

 

<COL>9–302(A)(3)<COL>When filing not required to perfect security interest in 

certain farm equipment 

 

<COL>9–307(B)<COL>When buyers of certain farm equipment from debtor take free 

of security interest 

 

<COL>9–401(A)<COL>Place of filing for equipment used in farming operation 

 

<COL>9–503<COL>Secured party's right after default to remove or to render 

equipment unusable 

 

 <COL><COL>           

 

<COL>SECTION<COL>          FARM PRODUCTS 

 

<COL>9–109(C)<COL>Definition 

 

<COL>9–203(A)(2)<COL>Formal requisites of security agreement covering crops 

 



<COL>9–307<COL>When a buyer of farm products takes free of security interest 

 

<COL>9–312(B)<COL>Priority of secured party who gives new value to enable 

debtor to produce crops 

 

<COL>9–401(A)<COL>Place of filing 

 

<COL>9–402(B)<COL>Form of financing statement covering crops 

 

<COL>and (C)<COL> 

 

 <COL><COL>           

 

<COL>SECTION<COL>          INVENTORY 

 

<COL>9–103(C)<COL>When Article applies with regard to certain types of 

inventory normally used in more than one jurisdiction;  conflict of laws rules 

 

<COL>9–109(D)<COL>Definition 

 

<COL>9–114<COL>Consigned goods 

 

<COL>9–306(E)<COL>Rule where goods whose sale gave rise to account or chattel 

paper return to seller's possession 

 

<COL>9–307(A)<COL>When buyers from debtor take free of security interest 

 

<COL>9–312(C)<COL>When purchase money security interest takes priority over 

conflicting security interest 

 

<COL>9–304(E)<COL> 

 

<COL>9–408<COL>Financing statements covering consigned or leased goods 

 

 Cross References 

 

Sections 9–103 and 9–104. 

 

Point 1:  Section 2–326. 

 

Point 2:  Section 1–105. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Chattel paper".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Document".  Section 9–105. 

 

"General intangibles".  Section 9–106. 

 



"Goods".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

Most transfers of personal property and fixtures can be classified as one of 

the following: 

 

1. Unconditional sales, where the parties intend that the buyer keep the 

property regardless of whether or not he performs any obligation to the seller.  

For example, if a store sells a loan of seed to a farmer on credit, without 

intending to reclaim the seed if the farmer fails to pay the purchase price, 

that is an unconditional sale. 

 

2. True leases, where the parties intend that the owner/lessor will always 

regain his property at the agreed time and until that time the property can be 

used by the borrower/lessee.  For example, if an equipment rental company rents 

a tractor to a farmer for a week, that is a true lease transaction;  or 

 

3. Secured transactions, where the parties intend that the property be used as 

collateral to secure an obligation of the debtor/obligor to the 

creditor/obligee.  For example, if an equipment dealer sells a tractor to a 

farmer on credit and the farmer agrees that his rights to the tractor become 

exclusive only when he pays the entire purchase price, that conditional sale is 

a secured transaction subject to this article 9.  Similarly, if a farmer 

borrows money from a bank in order to buy 10 horses and agrees to use those 

horses as collateral for the loan, that is also a secured transaction subject 

to this article. 

 

There are many different types of secured transactions.  In most cases, besides 

true leases, a secured transaction will exist when a debt or other obligation 

exists between two persons and those parties agree that the property owned or 

held by the debtor/obligor can be used by the creditor/obligee to satisfy the 

debt or obligation if the debtor/obligor fails to perform as agreed. 

 

Sales of chattel paper and accounts are treated like secured transactions.  See 

§ 9–106 for the definition of accounts and § 9–105 for the definition of 

chattel paper. 

 

Other laws besides Article 9 may create liens upon the property of a person to 

secure his obligation to another person.  Although such liens are similar in 

function to Article 9 security interests, this article does not apply to those 

liens, except that § 9–310 states when those liens have priority over Article 9 

security interests in the same property. 

 

When person A is obligated to person B, person B can generally use that 

obligation of person A as collateral to secure a separate debt or other 

obligation of person B to person C. In such cases person A generally can be 

required to perform that obligation in favor of person C. That obligation of 

person A either may be secured by property of person A or may be unsecured.  If 

an obligation is transferred from one person to another, the security for that 



obligation is also transferred.  Article 9 will apply to obligations and to 

security for obligations except to the extent they are excluded by § 9–104. 

 

§ 9–103. Perfection of security interest in multiple state transactions 

 

 A. Documents, instruments and ordinary goods. 

 

  1. This Subsection applies to documents and instruments and to 

goods other than those covered by a certificate of title described in 

Subsection (B), mobile goods described in Subsection (C), and minerals 

described in Subsection (E). 

 

  2. Except as otherwise provided in this Subsection, perfection and 

the effect of perfection or non-perfection of a security interest in 

collateral are governed by the law of the jurisdiction where the 

collateral is when the last event occurs on which is based the assertion 

that the security interest is perfected or unperfected. 

 

  3. If the parties to a transaction creating a purchase money 

security interest in goods in one jurisdiction understand at the time 

that the security interest attaches that the goods will be kept in 

another jurisdiction, then the law of the other jurisdiction governs the 

perfection and the effect of perfection or non-perfection of the security 

interest from the time it attaches until 30 days after the debtor 

receives possession of the goods and thereafter if the goods are taken to 

the other jurisdiction before the end of the 30-day period. 

 

  4. When collateral is brought into and kept on Navajo Indian 

Country, while subject to a security interest perfected under the law of 

the jurisdiction from which the collateral was removed, the security 

interest remains perfected, but if action is required by Part 3 of this 

article to perfect the security interest: 

 

   a. If the action is not taken before the expiration of the 

period of perfection in the other jurisdiction or the end of four months 

after the collateral is brought into Navajo Indian Country, whichever 

period first expires, the security interest becomes unperfected at the 

end of that period and is thereafter deemed to have been unperfected as 

against a person who became a purchaser after removal; 

 

   b. If the action is taken before the expiration of the period 

specified in paragraph (4)(a), the security interest continues perfected 

thereafter; 

 

   c. For the purpose of priority over a buyer of consumer goods 

(§ 9–307(B)), the period of the effectiveness of a filing in the 

jurisdiction from which the collateral is removed is governed by the 

rules with respect to perfection in subparagraphs (4)(a) and (b). 

 

 B. Certificate of title. 

 

  1. This Subsection applies to goods covered by a certificate of 

title issued under Navajo law or under a statute of another jurisdiction 

under the law of which indication of a security interest on the 



certificate is required as a condition of perfection. 

 

  2. Except as otherwise provided in this Subsection (B), perfection 

and the effect of perfection or non-perfection of the security interest 

are governed by the law (including the conflict of laws rules) of the 

jurisdiction issuing the certificate until four months after the goods 

are removed from that jurisdiction and thereafter until the goods are 

registered in another jurisdiction, but in any event not beyond surrender 

of the certificate.  After the expiration of that period, the goods are 

not covered by the certificate of title within the meaning of this 

section. 

 

  3. Except with respect to the rights of a buyer described in the 

next paragraph (4), a security interest, perfected in another 

jurisdiction otherwise than by notation on a certificate of title, in 

goods brought into Navajo Indian Country and thereafter covered by a 

certificate of title issued under Navajo law is subject to the rules 

stated in Subsection (A)(4). 

 

  4. If goods are brought into Navajo Indian Country while a security 

interest therein is perfected in any manner under the law of the 

jurisdiction from which the goods are removed and a certificate of title 

is issued under Navajo law and the certificate does not show that the 

goods are subject to the security interest or that they maybe subject to 

security interests not shown on the certificate, the security interest is 

subordinate to the rights of a buyer of the goods who is not in the 

business of selling goods of that kind to the extent that he gives value 

and receives delivery of the goods after issuance of the certificate and 

without knowledge of the security interest. 

 

  5. Unless and until the Navajo Nation Council adopts laws creating 

a system for the issuance of certificates of title for such goods, 

perfection of security interests in vehicles and other goods registered 

under the certificate of title laws of a state of the United States or 

other jurisdiction shall be governed by such laws. 

 

 C. Accounts, general intangibles and mobile goods. 

 

  1. This Subsection (C) applies to accounts (other than an account 

described in Subsection (E) on minerals) and general intangibles (other 

than uncertificated securities) and to goods which are mobile and which 

are of a type normally used in more than one jurisdiction, such as motor 

vehicles, trailers, rolling stock, airplanes, shipping containers, road 

building and construction machinery and commercial harvesting machinery 

and the like, if the goods are equipment or are inventory leased or held 

for lease by the debtor to others, and are not covered by a certificate 

of title described in Subsection (B). 

 

  2. The law (including the conflict of laws rule) of the 

jurisdiction in which the debtor is located governs the perfection and 

the effect of perfection or non-perfection of the security interest. 

 

  3. If, however, the debtor is located in a jurisdiction which is 

not a part of the United States, and which does not provide for 



perfection of the security interest by filing or recording in that 

jurisdiction, the law of the jurisdiction in the United States in which 

the debtor has his major executive office in the United States governs 

the perfection and the effect of perfection or non-perfection of the 

security interest through filing.  In the alternative, if the debtor is 

located in a jurisdiction which is not a part of the United States or 

Canada and the collateral is accounts or general intangibles for money 

due or to become due, the security interest may be perfected by 

notification to the account debtor.  As used in this paragraph, "United 

States" includes its territories and possessions, and the Commonwealth of 

Puerto Rico, including Navajo Indian Country. 

 

  4. A debtor shall be deemed located at his place of business if he 

has one, at his chief executive office if he has more than one place of 

business, otherwise at his residence.  If, however, the debtor is a 

foreign air carrier under the Federal Aviation Code of 1958, as amended, 

it shall be deemed located at the designated office of the agent upon 

whom service of process may be made on behalf of the foreign air carrier. 

 

  5. A security interest perfected under the law of the jurisdiction 

of the location of the debtor is perfected until the expiration of four 

months after a change of the debtor's location to another jurisdiction, 

or until perfection would have ceased by the law of the first 

jurisdiction, whichever period first expires.  Unless perfected in the 

new jurisdiction before the end of that period, it becomes unperfected 

thereafter and is deemed to have been unperfected as against a person who 

became a purchaser after the change. 

 

 D. Chattel paper. 

 

 The rules stated for goods in Subsection (A) apply to a possessory 

security interest in chattel paper.  The rules stated for accounts in 

Subsection (C) apply to a non-possessory security interest in chattel paper, 

but the security interest may not be perfected by notification to the 

account-debtor. 

 

 E. Minerals 

 

 Perfection and the effect of perfection or non-perfection of a security 

interest which is created by a debtor who has an interest in minerals or the 

like (including oil and gas) before extraction and which attaches thereto as 

extracted, or which attaches to an account resulting from the sale thereof at 

the wellhead or minehead are governed by the law (including the conflict of 

laws rules) of the jurisdiction wherein the wellhead or minehead is located. 

 

 F. Uncertificated securities. 

 

 The law (including the conflict of laws rules), of the jurisdiction of 

organization of the issuer governs the perfection and the effect of perfection 

or non-perfection of a security interest in uncertificated securities. 

 

 G. Deposit Accounts. 

 

 This article governs the perfection of security interests in deposit 



accounts of any person or entity which are maintained at any office located in 

Navajo Indian Country of any depositary institution or other business 

authorized to accept deposits in Navajo Indian Country. 

 

 History 

 

CJA–1–86, January 26, 1986. 

 

 Official Comment 

 

Changes.  Except as stated in § 9–103(G), this section is intended to have the 

same meaning and effect as § 9–103 of the Uniform Commercial Code adopted by 

the states.  Other variations are only for the purposes of clarification or 

emphasis. 

 

An exception exists under § 9–103(B) for motor vehicle and other goods which 

are registered under certificates of title laws of other jurisdictions in order 

to conform to existing practice.  As to other persons or entities to whom 

Navajo law might apply, the Navajo Nation is treated like the States of the 

United States for the purposes of the § 9–103 choice of law rules. 

 

Commentary.  1. The general rules on choice of law between the original parties 

in § 1–105 apply to this article.  However, when conflicting claims to 

collateral arise, the question depends on perfection of security interests, and 

thus on the effect of perfection or non-perfection.  These problems are dealt 

with in this section 9–103.  The general rule (§ 9–103(A)(2)) is that these 

questions are governed by the law of the jurisdiction where the collateral is 

located when the last event occurs on which is based the assertion that the 

security interest is perfected or unperfected.  The event will frequently be 

the filing.  If the last event is not filing and perfection is through filing, 

the filing required is in the jurisdiction where the collateral is located when 

the last event occurs;  prior filing in another jurisdiction is not effective 

and is not saved by the four-month rule discussed below, which applies only 

when the security interest was already perfected in the jurisdiction from which 

the collateral was removed.  If the security interest was perfected in one 

jurisdiction and then removed to another jurisdiction, maintenance of 

perfection in the latter jurisdiction or failure to do so is the "last event" 

to which the basic rule refers. 

 

There are, however, exceptions to this basic rule as stated below: 

 

2. If the parties to a transaction creating a purchase money security interest 

in goods understand when the security interest attaches that the collateral 

will be kept in another jurisdiction, the law of that jurisdiction governs 

perfection and the effect of perfection or non-perfection until thirty (30) 

days after the debtor receives possession of the goods (§ 9–103(A)(3)).  A 

filing in that jurisdiction perfects the security interest even before the 

goods are removed.  The 30-day period is not a period of grace during which 

filing is unnecessary or has retroactive effect, but merely states the period 

during which the other jurisdiction is the place of filing.  The effect of late 

filing is governed by other provisions, such as §§ 9–301 and 9–312. 

 

3. If the goods reach that jurisdiction within the thirty (30) days, the 

effectiveness of the filing in that jurisdiction continues without 



interruption.  If the collateral is not kept in that jurisdiction before the 

end of the 30-day period, Subsection (A)(3) ceases to be applicable and 

thereafter the law of the jurisdiction where the collateral is located controls 

perfection.  A failure of the collateral to reach the intended destination 

jurisdiction before the expiration of the 30-day period because of a 

conflicting claim or otherwise may cause disappointment of expectations that 

the law of the destination jurisdiction will govern continuously, and caution 

may dictate filing both in that jurisdiction and in the jurisdiction where the 

security interest attaches. 

 

This section 9–103 uses the concepts that goods are "kept" in or "brought" into 

a jurisdiction, and related terms.  These concepts imply a stopping place of a 

permanent nature in the jurisdiction, and not merely transit or storage 

intended to be transitory. 

 

4. A. Where the collateral is an automobile or other goods covered by a 

certificate of title issued by any state and the security interest is perfected 

by notation on the certificate of title, perfection is controlled by the 

certificate of title rather than by the law of the state wherein the security 

interest attached (§ 9–103(B)). 

 

B. It has long been hoped that "exclusive certificate of title laws" would 

provide a sure means of controlling property interests in goods like 

automobiles which because of their nature cannot readily be controlled by local 

or statewide filing alone.  In theory the certificate of title should control 

the property interests in the vehicle wherever the vehicle maybe.  However, two 

circumstances operate to prevent the perfect operation of the certificate of 

title device: 

 

First, some jurisdictions have never adopted certificate of title laws.  This 

results in problems in the issuance of a certificate of title when the vehicle 

moves from a non-certificate to a certificate state, because the 

certificate-issuing officer is in no position to conduct a complete search to 

ascertain the condition of the title in a jurisdiction of origin which requires 

no filing or in which filing could be in any one or more of several localities.  

It also seems that when a vehicle moves from a certificate to a non-certificate 

jurisdiction, the officers issuing a new registration for the vehicle are not 

always meticulous to notify secured parties shown on the certificate to give 

them a chance to perfect their security interests in the non-certificate 

jurisdiction when new registration is issued.  Moreover, some vehicles like 

mobile homes are not always issued certificates even in a jurisdiction which 

may have certificate laws applicable thereto, because the certificate laws may 

apply only if the mobile homes use the highways.  Registration plates of a 

mobile home having a certificate could be removed and there would be nothing 

visible to show that a certificate had ever been issued for it. 

 

Second, various fraudulent devices based on allegations of loss of the 

certificate of title enable a dishonest person to obtain both an original and a 

duplicate of title;  to have a security interest shown on only one certificate;  

and then to effect a transfer into a new jurisdiction on the basis of the clean 

certificate, no matter how diligent the officers in the second jurisdiction may 

be. 

 

Given these practical problems, the choice of applicable rules of law after 



interstate removals of vehicles subject to certificate of title laws is most 

difficult.  This article provides the rules set forth below. 

 

C. The security interest perfected by notation on a certificate of title will 

be recognized without limit as to time;  but, of course, perfection by this 

method ceases if the certificate of title is surrendered (§ 9–103(B)(2)).  

Since the secured party ordinarily holds the certificate, surrender thereof 

could not occur without his action in the matter in some respect.  If the 

vehicle is reregistered in another jurisdiction while the secured party still 

holds the certificate, a danger of deception to third parties arises.  The 

section provides that the certificate ceases to control after four months 

following removal if reregistration has occurred, but during the four months 

the secured party has the same protection for cases of interstate removal as is 

set forth in § 9–103(A)(4) and Comment 7, subject to additional limitation if 

the reregistration also involves a new "clean" certificate of title in the 

removal jurisdiction and a non-professional buyer buys while that new 

certificate is outstanding.  See § 9–103(B)(4) and Comment 4(E). 

 

D. If a vehicle:  (a) is not covered by a certificate of title;  (b) is removed 

to a jurisdiction issuing certificates;  and (c) a certificate is issued for 

that vehicle in the new jurisdiction, then the holder of security interest has 

the same four-month protection subject to the provision discussed in the next 

Subsection (E) of this comment. 

 

E. Where "this jurisdiction" issues a certificate of title on collateral that 

has come from another jurisdiction subject to a security interest perfected in 

any manner, problems will arise if this jurisdiction, from whatever cause, 

fails to show on its certificate the security interest perfected in the other 

jurisdiction.  The Navajo Nation will have every reason nevertheless, to make 

its certificate of title reliable to the type of person who most needs to rely 

upon it.  Section 9–103(B)(4) therefore provides that the security interest 

perfected in the other jurisdiction is subordinate to the rights of a limited 

class of persons buying the goods while there is a dean certificate of title 

issued by any authorized official, without knowledge of the security interest 

perfected in the other jurisdiction.  The limited class are buyers who are 

non-professionals, i.e., not dealers and not secured parties (who are 

ordinarily professionals).  This protective rule does not apply if the Navajo 

Nation Council (or its authorized official or authority) adopts a device used 

under some certificate of title laws, namely, stating on the certificate of 

title that the vehicle may be subject to security interests not shown on the 

certificate, where the collateral came from a non-certificate jurisdiction.  In 

any event, Navajo law defers to the perfection laws of other jurisdictions 

issuing certificates of title under § 9–103(B)(5) unless and until the Navajo 

Nation Council (or another authorized official or authority) creates a 

comparable mechanism for issuing such certificates of title.  However, when and 

if such a Navajo law is created, the security interest perfected in another 

jurisdiction would become unperfected unless reperfected under Navajo law 

within the usual four-month period (§ 9–103(B)(4)). 

 

5. The general rules of the section based on location collateral could not be 

applied to certain types of intangible collateral which have no location in any 

realistic sense, or to certain moveable chattels which have no permanent 

location. 

 



A. For accounts and general intangibles there is no indispensable or symbolic 

document which represents the underlying claim, whose endorsement or delivery 

is the one effectual means of transfer.  Since the principal question is where 

certain financing statements shall be filed, two things become clear:  First:  

since the purpose of filing is to allow subsequent creditors of the 

debtor-assignor to determine the true status of his affairs, the place chosen 

must be one which such creditors would normally associate with the assignor;  

thus the place of business of the assignee and the places of business or 

residences of the various account debtors must be rejected in ordinary 

situation. Second:  the place chosen must be one which can be determined with 

the least possible risk of error.  The place chosen by § 9–103(C) is the 

debtor's location, which is ordinarily the location of its chief executive 

office.  This concept is discussed below. 

 

B. Another class of collateral for which a special rule is stated in § 9–103(C) 

is mobile goods of types which are normally moved for use from one jurisdiction 

to another.  Such goods are generally classified as equipment;  sometimes they 

may be classified as inventory, for example, goods leased by a professional 

lessor.  Subsection 9–103(C) provides that a security interest in such 

equipment or inventory is subject to this article when the debtor's location, 

i.e., ordinarily its chief executive office, is in Navajo Indian Country. 

 

While automobiles are obviously mobile goods, they will in most cases be 

covered by § 9–103(B) of this section and therefore excluded from § 9–103(C) by 

paragraph (1) thereof.  If an automobile is not covered by a certificate of 

title and is classified as equipment or as inventory under lease, it win be 

subject to § 9–103(C).  Automobiles and other mobile goods which are classified 

as consumer goods are not subject to § 9–103(C). 

 

The rule of § 9–103(C) applies to goods of a type "normally used" in more than 

one jurisdiction;  there is no requirement that particular goods be in fact 

used out of state.  Thus, if an enterprise whose chief executive office is in 

Navajo Indian Country keeps in State Y goods of the type covered by § 9–103(C), 

the rule of Subsection (C) requires filing under Navajo law even though the 

goods never leave State Y. 

 

C. "Chief executive office" does not mean the place of incorporation;  it means 

the place from which in fact the debtor manages the main part of his business 

operations.  This is the place where persons dealing with the debtor would 

normally look for credit information, and is the appropriate place for filing.  

The term "chief executive office" is not defined in this section or elsewhere 

in this article.  Doubt may arise as to which is the "chief executive office" 

of a multi-state enterprise, but it would be rare that there could be more than 

two possibilities.  A secured party in such a case may easily protect himself 

at no great additional burden by filing in each possible place.  The Subsection 

states a rule which will be simple to apply in most cases, and which makes it 

possible to dispense with much burdensome and useless filing. 

 

D. If the location of the debtor is moved after a security in interest has been 

perfected in another jurisdiction, the secured party has four months within 

which to refile, unless the perfection in the original jurisdiction would have 

expired earlier (§ 9–103(C)(5)). 

 

E. Under § 9–103(C) each jurisdiction other than that of the debtor's location 



in effect disclaims jurisdiction over certain accounts and general intangibles 

which, by common law rules, might be held to be within its jurisdiction;  in 

the same way there is a disclaimer of jurisdiction over mobile chattels, even 

though they may be physically located within the jurisdiction much of the time.  

If the jurisdiction whose law controls under this rule is a United States 

jurisdiction, the law of that jurisdiction will be recognized in the 

disclaiming jurisdiction as perfecting the security interest.  The jurisdiction 

of the debtor's location may not, however, have such legislation.  Consider, 

for example, the case where mobile equipment is used in Arizona, but the 

debtor's chief place of business is in a Mexican jurisdiction which will not 

permit or recognize filing as to property physically located therein.  Section 

9–103(C)(3) solves this difficulty by permitting perfection through filing in 

the jurisdiction in the United States in which the debtor has its major 

executive office in the United States.  Where the debtor is not located in the 

United States or Canada and the collateral is accounts or general intangibles 

for money due or to become due, the secured party may alternatively perfect by 

notification to account debtors. 

 

F. A sentence in § 9–103(C)(4) provides a special rule for security interests 

in airplanes owned by a foreign air carrier.  Without that sentence Subsection 

(C) might refer such a case to the law of a foreign nation whose law is 

difficult or impossible to ascertain.  The sentence clears up such doubts by 

treating as the location of the carrier the office designated for service of 

process in the United States under the Federal Aviation Code of 1958.  To the 

extent that it is applicable, the Convention on the International Recognition 

of Rights in Aircraft (Geneva Convention) supersedes state legislation on this 

subject, as set forth in § 9–302(C), but some nations are not parties to that 

Convention. 

 

6. Section 9–103(D) deals with chattel paper, a semi-intangible security 

interest which may be perfected either by possession or by filing (§§ 9–304(A), 

and 9–305).  As to possessory security, § 9–103(D) provides that chattel paper 

shall be subject to the same rule as goods in § 9–103(A).  As to non-possessory 

security, § 9–103(D) provides that it shall be subject to the same rule as the 

intangibles under § 9–103(C), except that notification to the account debtor is 

ruled out as an optional means of perfection under § 9–103(C)(3), since a 

different alternative, possession, is available for chattel paper. 

 

7. In addition to the foregoing rules defining which jurisdiction governs 

perfection of a security interest in the first instance, "this jurisdiction" 

(i.e., a destination jurisdiction after removal) adds its own rules requiring 

removal of collateral other than that described in § 9–103(B), (C), and (E).  

"This jurisdiction" will for four months recognize perfection under the law of 

the jurisdiction from which the collateral came, unless the remaining period of 

effectiveness of the perfection in that jurisdiction was less than four (4) 

months (§ 9–103(A)(4)).  After the four-month period or the remaining period of 

effectiveness;  whichever is shorter, the secured party must comply with 

perfection requirements under Navajo law.  Section 9103(A)(4) proceeds on the 

theory that not only the secured party whose collateral has been removed, but 

also creditors of and purchasers from the debtor "in this jurisdiction" should 

be considered. 

 

The four-month period is long enough for a secured party to discover in most 

cases that the collateral has been removed and refile in this jurisdiction;  



thereafter, if he has not done so, his interest, although originally perfected 

in the jurisdiction from which the collateral was removed, is subject to defeat 

here by purchasers of the collateral.  Compare the situation arising under § 9–

403(B) when a filing lapses.  It should be noted that a "purchaser" includes a 

secured party.  Section 1–201(FF) and (GG)).  The rights of a purchaser with a 

security interest against an unperfected security interest are governed by § 9–

312. 

 

In case of delay beyond the four-month period, there is no "relation back".  

This is also true where the security interest is perfected for the first time 

in this jurisdiction. 

 

If the removal of property occurs within a short period (like two weeks) before 

the lapse of the filing in the original state, the secured party has only that 

period, not the full four months, to reperfect in this "jurisdiction".  

However, ordinarily the secured party would have filed a continuation statement 

in the original Jurisdiction, and he may do so to avoid lapse and allow himself 

the full four months if he is searching for the collateral and needs more time. 

 

Section 9–103(A)(4) does not apply to the case of goods removed from one filing 

district to another within this jurisdiction (see § 9–401(Q)), but only to 

property brought into this jurisdiction from another jurisdiction. 

 

8. Section 9–103(E) deals with problems relating to the financing of minerals 

(including oil and gas) as these products come from the ground.  In some cases 

rights in oil and gas in the ground have been split into a large variety of 

interests.  As the oil or gas issues from the ground, it may be encumbered by 

the group of persons having interests therein.  Alternatively, the product may 

be sold at minehead or wellhead and the resulting accounts assigned.  The 

question arises as to the place of filing.  The usual rule of § 9–103(C) would 

make the place to search for encumbrances on the accounts the locations of the 

respective assignors might be a number of individuals located throughout the 

country.  To avoid the difficult problems of search thus created, § 9–103(E) 

provides that the place for filing with respect to security interests in the 

mineral as they issue from the ground at minehead or wellhead or in the 

accounts arising out of the sale of the minerals at minehead or wellhead shall 

be in the jurisdiction where the minehead or wellhead is located.  See § 9–401. 

 

The term "at wellhead" is intended to encompass arrangements based on sale of 

the product as soon as it issues from the ground and is measured, without 

technical distinctions as to whether title passes at the "Christmas tree" or 

the far side of a gathering tank or at some other point.  The term "at 

minehead" is a comparable concept. 

 

Nothing in §§ 9–103 or 9–401 should be construed as purporting to permit 

security interests in any trust property such as land, minerals, crops or 

timber (See § 2–107, Comment 2) unless properly approved by the United States 

Government, 25 U.S.C. § 81 (1984). 

 

 Cross References 

 

Sections 1–105, 9–302 and 9–401. 

 

 Definitional Cross References 



 

"Accounts".  Section 9–106. 

 

"Attaches".  Section 9–203. 

 

"Chattel Paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Consumer Goods".  Section 9–109. 

 

"Debtor".  Section 9–105. 

 

"Document".  Section 9–105. 

 

"Equipment".  Section 9–109. 

 

"General intangibles".  Section 9–106. 

 

"Goods".  Section 9–105. 

 

"Instrument".  Section 9–109. 

 

"Purchase money security interest".  Section 9–107. 

 

"Purchaser".  Section 1–201(GG). 

 

"Security interest".  Section 1–201(KK). 

 

 Special Plain Language Comment 

 

Since the law of different jurisdictions might be applicable to transaction 

between parties located in different jurisdictions or to property located in 

different jurisdictions, it is necessary for the parties and other interested 

persons to know where to perfect security interests in different types of 

collateral.  Section 9–103 states the "choice of law" rules for determining 

which jurisdiction's law is to be followed in order to "perfect" a security 

interest in each type of collateral and to evaluate the effects of perfecting 

or failing to perfect in that manner. 

 

Section 9–103 describes the rules for determining which jurisdiction's law to 

consult in order to determine the method, effect and place of perfection of 

security interests and the consequences of nonperfection. 

 

§ 9–104. Transactions excluded from Article 

 

 This article does not apply: 

 

 A. To a security interest subject to any statute of the United States, to 

the extent that such statute governs the rights of parties to, and third 

parties affected by, transactions in particular types of property;  or 

 

 B. To a landlord's lien;  or 

 



 C. To a lien given by statute or other rule of law for services or 

materials except as provided in § 9–310 on priority of such liens;  or 

 

 D. To a transfer of a claim for wages, salary or other compensation of an 

employee;  or 

 

 E. To a transfer by a government or governmental subdivision, official or 

agency except to the extent that such entity has made an effective waiver of 

its sovereign immunity in accordance with 7 N.N.C. § 621 et seq.;  or 

 

 F. To a sale of accounts or chattel paper as part of a sale of the 

business out of which they arose, or an assignment of accounts or chattel paper 

which is for the purpose of collection only, or a transfer of a right to 

payment under a contract to an assignee who is also to do the performance under 

the contract or a transfer of a single account to an assignee in whole or 

partial satisfaction of a preexisting indebtedness;  or 

 

 G. To a transfer of an interest in or claim in or under any policy of 

insurance as security for any loan made by the insurance company pursuant to 

the provision of the policy;  or 

 

 H. To a right represented by a judgment (other than a judgment taken on a 

right to payment which was collateral);  or 

 

 I. To any right of set-off;  or 

 

 J. Except to the extent that provision is made for fixtures in § 9–313, 

to the creation or transfer of an interest in or hen on real estate, including 

a lease or rents thereunder or to any property held in trust (see § 2–107, 

Comment 2);  or 

 

 K. To a transfer in whole or in part of any claim arising out of tort;  

or 

 

 L. To a transfer of an interest in any deposit account (§ 9–105(A)), 

except as provided with respect to proceeds (§ 9–306) and priorities in 

proceeds (§ 9–312), and except for deposit accounts maintained in offices in 

Navajo Indian Country of depositary institutions and other businesses 

authorized to accept deposits in Navajo Indian Country. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  The purpose of § 9–104 is to exclude certain security transactions 

from this article.  Except as stated in § 9–104(E),(G) and (L), this section is 

intended to have the same meaning and effect as § 9–104 of the Uniform 

Commercial Code adopted by the states.  Section 9–104(E) is altered to comply 

with 7 N.N.C. § 621 et seq. and to allow governmental units to elect to be 

bound by this article.  Section 9–104(G) is expanded from the Official Text 

(following the lead of California and certain other States) in order to permit 

insured parties to use their policies as security.  The official Text of § 9–



104(L) is modified because (like the California version of the Code) Navajo 

Indian Country deposit accounts are permitted to be collateral under this 

article. 

 

Commentary.  1. Where a federal statute regulates the incidents of security 

interests in particular types of property, those security interests are of 

course governed by the federal statute and excluded from this article.  The 

Ship Mortgage Code, 1920, is an example of such a federal act.  The present 

provisions of the Federal Aviation Code of 1958 (49 U.S.C.  Section 1403 et 

seq.) call for registration of title to and liens upon aircraft with the Civil 

Aeronautics Administrator and such registration is recognized as equivalent to 

filing under this article (§ 9–302(C)).  However, to the extent that the 

Federal Aviation Code does not regulate the rights of parties to and third 

parties affected by such transactions, security interests in aircraft remain 

subject to this article. 

 

Although the Federal Copyright Act of 1976 contains provisions permitting the 

recording of any transfer of copyright (17 U.S.C.  Section § 201, 204, 205).  

The prior copyright law was interpreted as not containing sufficient provisions 

regulating the rights of the parties and third parties to exclude security 

interests in copyrights from the provisions of this article. Compare Republic 

Pictures Corp. v. Security–First National Bank of Los Angeles, 197 F.2d 767 

(9th Cir. 1952).  The status of secured interests in copyrights under the new 

statute is not clear.  Compare also with respect to patents, 35 U.S.C.  Section 

47, and trademarks.  The filing provisions under these Codes, like the filing 

provisions of the Federal Aviation Code, are recognized as the equivalent to 

filing under this article.  See § 9–302(C) and (D). 

 

Even such a statute as the Ship Mortgage Code is far from a comprehensive 

regulation of all aspects of ship mortgage financing.  That Code contains 

provisions on formal requisites, on recordation and on foreclosure but not much 

more.  If problems arise under a ship mortgage which are not covered by the 

Code, the federal admiralty court must decide whether to improvise an answer 

under "federal law" or to follow the law of some jurisdiction with which the 

mortgage transaction has appropriate contacts.  The exclusionary language in § 

9–104(A) is that this article does not apply to such security interest "to the 

extent" that the federal statute governs the rights of the parties.  Thus, if 

the federal statute contained no relevant provision, this article could be 

looked to for an answer. 

 

2. Except for fixtures (§ 9–313), the Article applies only to security 

interests in personal property.  The exclusion of landlord's liens by 

Subsection (B) and of leases and other interests in or liens on real estate by 

Subsection (J) merely reiterates the limitations on coverage already made 

explicit in § 9–102(C).  (See Comment 4 to that section.) 

 

3. Section 9–104(C) excludes statutory liens from this article.  Section 9–310 

states a rule for determining priorities between such liens and the consensual 

security interests covered by this article. 

 

4. Assignments of wage claims and the like present important social problems 

whose solution should be a matter of separate local regulation.  Section 9–

104(D) therefore excludes them from this article. 

 



5. Certain governmental borrowings include collateral in the form of 

assignments of water, electricity or sewer charges, rents on dormitories or 

industrial buildings, tools etc.  Since these assignments may be governed by 

special provisions of law, these governmental transfers are excluded from this 

article, except to the extent that the governmental authority, official or 

agency has complied with 7 N.N.C. § 621 et seq. and thereby elects to become 

subject to this article. 

 

6. In general, sales as well as security transfers of accounts and chattel 

paper are within this article (see § 9–102).  Section 9–104(F) excludes from 

the Article certain transfers of such intangibles which, by their nature, have 

little or nothing to do with commercial financing transactions. 

 

7. Rights under life insurance and other policies are available as collateral 

except to the extent that the insurance payments secure a loan from the insurer 

under the policy.  Deposit accounts are also available as security if the 

deposit account is maintained on Navajo Indian Country. 

 

8. The remaining exclusions go to other types of claims which do not 

customarily serve as commercial collateral:  judgments under § 9–104(H), 

set-offs under Subsection (I) and tort claims under Subsection (K). 

 

 Cross References 

 

Point 1:  Section 9–302(C) 

 

Point 2:  Sections 9–102(C) and 9–313. 

 

Point 3:  Sections 9–102(B) and 9–310. 

 

Point 6:  Section 9–102. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Chattel paper".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Deposit account".  Section 9–105. 

 

"Party".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

Except for limited types of property excluded by § 9–104 from the Article, this 

article permits persons and entities to use any type of personal property as 

collateral.  Real estate is always excluded from this article.  Fixtures are 

included in this article except to the extent that they are trust property 



subject to regulation by the United States Government. (See § 2–107, Comment 

2.) 

 

§ 9–105. Definitions and index of definitions 

 

 A. In this article unless the context otherwise requires: 

 

  1. "Account debtor" means the person who is obligated on an 

account, deposit account, chattel paper or general intangible; 

 

  2. "Chattel paper" means a writing or writings which evidence both 

a monetary obligation and a security interest in or a lease of specific 

goods, but a charter or other contract involving the use or hire of a 

vessel is not chattel paper.  When a transaction is evidenced both by 

such a security agreement or a lease and by an instrument or a series of 

instruments, the group of writings taken together constitutes chattel 

paper; 

 

  3. "Collateral" means the property subject to a security interest, 

and includes accounts and chattel paper which have been sold; 

 

  4. "Debtor" means the person who owes payment or other performance 

of the obligation secured, whether or not he owns or has rights in the 

collateral, and includes the seller of accounts or chattel paper.  Where 

the debtor and the owner of the collateral are not the same person, the 

term "debtor" means the owner of the collateral in any provision of the 

Article dealing with the collateral, the obligor in any provision dealing 

with the obligation, and may include both the owner and the obligor where 

the context so requires. 

 

  5. "Deposit account" means a demand, time, savings, passbook or 

like account maintained with a bank, savings and loan association, credit 

union or like organization or a similar account maintained with any other 

type of business which is or becomes authorized to accept such deposits 

by the law applicable thereto.  An account evidenced by a negotiable 

certificate of deposit is an "instrument" but a non-negotiable 

certificate of deposit is a deposit account, if such account is 

maintained in Navajo Indian Country, or a general intangible, if such 

account is maintained in any other jurisdiction; 

 

  6. "Document" means document of title as defined in the general 

definitions of Article 1 (§ 1–201), and a warehouse receipt issued by a 

warehouse or other bailee in order to evidence the receipt of goods to be 

held for the bailor or his assignee; 

 

  7. "Encumbrance" includes real estate leases, mortgages and other 

liens on real estate and all other rights and interests in real estate 

that are not ownership interests. 

 

  8. "Goods" includes all things which are movable at the time the 

security interest attaches or which are fixtures (§ 9–313), but does not 

include money, documents, instruments, accounts, chattel paper, general 

intangibles, or minerals or the like (including oil and gas) before 

extraction. "Goods" also includes standing timber which is to be cut and 



removed under a conveyance or contract for sale, the unborn young of 

animals, and growing crops; 

 

  9. "Instrument" means a negotiable instrument (defined in § 3–104), 

or a certificated security (as defined in this section), or any other 

writing which evidences a right to the payment of money and is not itself 

a security agreement or lease and is of a type which is in ordinary 

course of business transferred by delivery with any necessary indorsement 

or assignment; 

 

  10. "Mortgage" means a consensual interest created by a real estate 

mortgage, a trust deed on real estate, or the like; 

 

  11. An advance is made "pursuant to commitment" if the secured 

party has bound himself to make it, whether or not a subsequent event of 

default or other event not within his control has relieved or may relive 

him from his obligation; 

 

  12. "Security agreement" means an agreement which creates or 

provides for a security interest; 

 

  13. "Secured party" means a lender, seller or other person in whose 

favor there is a security interest, including a person to whom accounts 

or chattel paper have been sold.  When the holders or owners of 

obligations issued under an indenture of trust, equipment trust agreement 

or the like are represented by a trustee or other person, the 

representative is the secured party; 

 

  14. "Transmitting utility" means any person primarily engaged in 

the railroad, street railway or trolley bus business, the electric or 

electronics communications transmission business, the transmission of 

goods by pipeline, or the transmission or the production and transmission 

of electricity, steam, gas or water, or the provision of sewer service. 

 

 B. In this article, unless the context otherwise requires: 

 

  1. A "certificate security" is a share, participation or other 

interest in property of or an enterprise of the issuer or an obligation 

of the issuer which is: 

 

   a. Represented by an instrument issued in bearer or 

registered form; 

 

   b. Of a type commonly dealt in on securities exchanges or 

markets or commonly recognized in any area in which it is issued or dealt 

in as a medium for investment;  and 

 

   c. Either one of a class or series or by its term divisible 

into a class or series of shares, participations, interests, or 

obligations. 

 

  2. An "uncertificated security" is a share, participation, or other 

interest in property or an enterprise of the issuer or an obligation of 

the issuer which is: 



 

   a. Not represented by an instrument and the transfer of which 

is registered upon books maintained for that purpose by or on behalf of 

the issuer; 

 

   b. Of a type commonly dealt in on securities exchanges or 

markets;  and 

 

   c. Either one of a class or series or by its terms divisible 

into a class or series of shares, participations, interests, or 

obligations. 

 

  3. A "security" is either a certificated or an uncertificated 

security.  If a security is certificated, the terms "security" and 

"certificated security" may mean either the intangible interest, the 

instrument representing that interest, or both, as the context requires.  

A writing that is a certificated security is governed by this article and 

not by Article 3, even though it also meets the requirements of that 

Article.  This article does not apply to money.  If a certificated 

security has been retained by or surrendered to the issuer or its 

transfer agent for reasons other than registration of transfer, other 

temporary purpose, payment, exchange, or acquisition by the issuer, that 

security shall be treated as an uncertificated security for purposes of 

this article. 

 

 C. Other definitions applying to this article and the sections in which 

they appear are: 

 

 "Account".  Section 9–106. 

 

 "Attach".  Section 9–203. 

 

 "Construction mortgage".  Section 9–313(A). 

 

 "Consumer goods".  Section 9–109(A). 

 

 "Equipment".  Section 9–109(B). 

 

 "Farm products".  Section 9–109(C). 

 

 "Fixture".  Section 9–313(A). 

 

 "Fixture filing".  Section 9–313(A). 

 

 "General intangibles".  Section 9–106. 

 

 "Inventory".  Section 9–109(D). 

 

 "Lien creditor".  Section 9–301(C). 

 

 "Proceeds".  Section 9–306(A). 

 

 "Purchase money security interest".  Section 9–107. 

 



 "United States".  Section 9–103. 

 

 D. The following definitions in other Articles apply to this article: 

 

 "Check".  Section 3–104. 

 

 "Contract for sale".  Section 2–106. 

 

 "Holder in due course".  Section 3–302. 

 

 "Note".  Section 3–104. 

 

 "Sale".  Section 2–106. 

 

 E. In addition, Article 1 contains general definitions and principles of 

construction and interpretation applicable throughout this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  Except as provided in §§ 9–105(A)(1), (5), (6), (9) and Subsection 

(B), this section is intended to have the same meaning and effect as § 9–105 of 

the Uniform Commercial Code adopted by the states.  Section 9–105(A)(1) is 

expanded from the Official Text to include deposit accounts.  Because of the 

rapid deregulation of financial services businesses, § 9–105(A)(5) is expanded 

to include deposit accounts which are similar to bank accounts regardless of 

the identity of the deposit holder as long as the deposit holder is legally 

entitled to accept such deposits under applicable law.  Although negotiable 

certificates of deposits are "instruments", non-negotiable certificates of 

deposit are "deposit accounts", if maintained in Navajo Indian Country, or 

"general intangibles" if located outside Navajo Indian Country.  Sections 9–

105(A)(6) and (9) are modified because the Navajo Nation has not adopted 

Article 7 relating to warehouse receipts or Article 8 relating to investment 

securities.  Subsection (B) incorporates certain definitions found in Article 8 

relating to investment securities which the Navajo Nation has not otherwise 

adopted. 

 

Commentary.  1.  General.  It is necessary to have a set of terms to describe 

the parties to a secured transaction, the agreement itself, and the property 

involved therein.  This article generally uses terms which are defined in the 

Uniform Commercial Code adopted by the states. 

 

In place of such terms as "chattel mortgage", "conditional sale", "assignment 

of accounts receivable", "trust receipt", etc., this article substitutes the 

general term ("security agreement" defined in § 9–105(A)(12)) in place of 

"mortgagor", "mortgaged", "conditional vendee", "conditional vendor", etc., 

this article substitutes "debtor", defined in § 9–105(A)(4), and "secured 

party", defined in § 9–105(A)(13).  The property subject to the security 

agreement is "collateral", defined in § 9–105(A)(3).  The interest in the 

collateral which is conveyed by the debtor to the secured party is a "security 

interest", defined in § 1–201(KK). 



 

2. Parties.  The parties to the security agreement are the "debtor" and the 

"secured party". 

 

"Debtor":  In all but a few cases the person who owes the debt and the person 

whose property secures the debt will be the same.  Occasionally, one person 

furnishes security for another's debt, and sometimes property is transferred 

subject to a secured debt of the transferor which the transferee does not 

assume.  In such cases, under the second sentence of the definition, the term 

"debtor" may, depending upon the context, include either or both such persons.  

Section 9–112 sets out special rules which are applicable where collateral is 

owned by a person who does not owe the debt or obligation that is secured. 

 

"Secured Party":  The term includes any person in whose favor there is a 

security interest (defined in § 1–201).  The term is used equally to refer to a 

person who as a seller retains a lien on or title to goods sold, to a person 

whose interest arises initially from a loan transaction, and to an assignee of 

either.  Note that a seller is a "secured party" in relation to his customer;  

but the seller becomes a "debtor" if he assigns the chattel paper as collateral 

to secure his own debt to a third party.  This is also true of a lender who 

assigns the debt as collateral.  With the exceptions stated in § 9–104(F) the 

Article applies to any sale of accounts or chattel paper:  the term "secured 

party" includes an assignee of such intangibles whether by sale or for 

security, to distinguish him from the payee of the account, for example, who 

becomes a "debtor" by pledging the account as security for a loan. 

 

(On the applicability of the terms "debtor" and "secured party" to consignments 

and leases, see § 9–408 and the Comments thereto.) 

 

"Account debtor":  Where the collateral is an account, deposit account, chattel 

paper or general intangible the original obligor is called the "account 

debtor".  See § 9–105(A)(1). 

 

3. Property subject to the security agreement.  "Collateral", defined in 

Subsection (A)(3) is a general term for the tangible and intangible property 

subject to a security interest.  For some purposes the Code makes distinctions 

between different types of collateral and therefore further classification of 

collateral is necessary.  Collateral which consists of tangible property is 

"goods", defined in § 9–105(A)(8);  and "goods" are again subdivided in § 9–

109.  For purposes of this article all intangible collateral fits one of five 

categories, two of which "accounts", and "general intangibles" are defined in 

the following § 9–106;  the other three, "documents", "instruments" and 

"chattel paper", are defined in § 9–105(A)(6), (A)(9) and (A)(2). 

 

"Goods":  the definition in § 9–105(A)(8) is similar to that contained in § 2–

105 except that the Sales Article definition refers to "time of identification 

to the contract for sale", while this definition refers to "the time the 

security interest attaches". (See § 9–203). 

 

For the treatment of fixtures, § 9–313 should be consulted.  It will be noted 

that the treatment of fixtures under § 9–313 does not at all points conform to 

their treatment under § 2–107 (goods to be severed from realty).  Section 2–107 

relates to sale of such goods;  § 9–313 to security interests in them.  The 

discrepancies between the two sections arise from the differences in the types 



of interest covered.  A comparable discrepancy exists as to minerals.  In the 

case of timber, both sections treat it as goods if it is to be severed under a 

contract of sale, but not otherwise. 

 

If in any jurisdiction any minerals before severance are deemed to be personal 

property, they fall outside the Article's definition of "goods" and would 

therefore fall into the catch-all definition, "general intangibles", in § 9–

106.  In that case, the special provisions of § 9–103(E) would not apply and 

those of § 9–103(C) would apply.  The resulting problems should be considered 

under local law. 

 

For the purpose of this article, goods are classified as "consumer goods", 

"equipment", "farm products", and "inventory", as those terms are defined in § 

9–109.  When the general term "goods" is used in this article, it includes, as 

may be appropriate in the context, those subclasses of goods defined in § 9–

109. 

 

"Instrument":  the term as defined in § 9–105(A)(9) includes not only 

negotiable instruments and certificated securities but also any other 

intangibles evidenced by writings which are in ordinary course of business 

transferred by delivery.  As in the case of chattel paper "delivery" is only 

the minimum stated and may be accompanied by other steps.  If a writing is 

itself a security agreement or lease with respect to specific goods it is 

chattel paper and not an instrument, although it otherwise meets the term of 

the definition of instrument. (See Comment below on "chattel paper".) However, 

the fact that an instrument is secured by collateral, whether the collateral be 

other instruments, documents, goods, accounts or general intangibles, does not 

change the character of the principal obligation as an instrument or convert 

the combination of instrument and collateral into a separate Code 

classification of personal property.  The single qualification to this 

principle is that an instrument which is secured by chattel paper is itself 

part of the chattel paper, while also retaining its identify as an instrument. 

 

"Document":  (See the Comments under §§ 1–201(O)). 

 

"Chattel paper":  To secure his own financing a secured party may wish to 

borrow against or sell the security agreement itself along with his interest in 

the collateral which he has received from his debtor.  Since the refinancing of 

paper secured by specific goods presents some problems of its own, the term 

"chattel paper" is used to describe this kind of collateral.  The Comments 

under § 9–308 further describe this concept.  Thus, chattel paper includes a 

purchaser's obligation to pay a purchase price and the security agreement 

granting the seller a security interest in the goods sold to the purchaser, 

whether the obligation and security agreement are contained in one or more 

different documents.  Similarly, when a lessor wishes to assign a security 

interest in a lease of goods, the lease collateral is chattel paper.  Charters 

of vessels are excluded from the definition of chattel paper because they fit 

under the definition of accounts. (See Comment to § 9–106).  The term "charter" 

as used herein and in § 9–106 includes bareboat charters, time charters, 

successive voyage charters, contracts of affreightment, contracts of carriage, 

and all other arrangements for use of vessels. 

 

4. The following transactions illustrate the use of the term "chattel paper" 

and some of the other terms defined in this section.  A dealer sells a tractor 



to a farmer on conditional sales contract or purchase money security interest.  

The conditional sales contract is a "security agreement", the farmer is the 

"debtor", the dealer is the "secured party" and the tractor is the type of 

"collateral" defined in § 9–109 as "equipment".  But now the dealer transfers 

the contract to his bank, either by outright sale or to secure a loan.  Since 

the conditional sales contract is a security agreement relating to specific 

equipment, the conditional sales contract is now the type of collateral called 

"chattel paper".  In this transaction between the dealer and his bank, the bank 

is the "secured party", the dealer is the "debtor", and the farmer is the 

"account debtor". 

 

Under the definition of "security interest" in § 1–201(KK) a lease does not 

create a security interest unless intended as security.  Whether or not the 

lease itself is a security agreement, it is chattel paper when transferred if 

it relates to specific goods.  Thus, if the dealer enters into a straight lease 

of the tractor to the farmer (not intended as security), and then arranges to 

borrow money on the security of the lease, the lease is chattel paper. 

 

Security agreements of the type formerly known as chattel mortgages and 

conditional sales contracts are frequently executed in connection with a 

negotiable note or a series of such notes.  Under the definitions in § 9–

105(A)(2) and (A)(9) the rules applicable to chattel paper, rather than those 

relating to instruments, are applicable to the group of writings (contract plus 

note) taken together. 

 

5. Miscellaneous definitions.  "Deposit account" is a type of collateral 

excluded from this article under § 9–104(L), except when it constitutes 

proceeds of other collateral under § 9–306 or is maintained in Navajo Indian 

Country. 

 

The terms "encumbrance" and "mortgage" are defined for use in § 9–313 regarding 

fixtures. 

 

The term "transmitting utility" is defined to designate a special class of 

debtors for whom separate filing rules are provided in Part 4, thus obviating 

all local filing and particularly the several local filings that would be 

necessary under the usual rules of § 9–401 for the fixture collateral of a 

far-flung public utility debtor. (See Comments under §§ 9–401 and 9–403). 

 

The term "pursuant to commitment" is defined for use in the rules relating to 

priority of future advances in §§ 9–301(D), 9–307(C), and 9–312(G). 

 

6. Subsection (B) defines "security", the basic term of this section.  

Paragraphs (1) and (2) respectively define "certificated security" and 

"uncertificated security") and paragraph (3) states that the term "security" 

comprises both.  These definitions are functional rather than formal.  At the 

core is the notion that a security is a share or participation in an enterprise 

or an obligation that is of a type commonly traded in organized markets for 

such interests or is commonly recognized as a medium for investment.  The ambit 

of the definition will change as "securities" trading practices evolve to 

include or exclude new property interests.  It is believed that the definition 

will cover anything which securities markets, including not only the organized 

exchanges but as well the "over-the-counter" markets, are likely to regard as 

suitable for trading.  For example, transferable warrants evidencing rights to 



subscribe for shares in a corporation will normally be "certificated 

securities" within the definition, since they (1) are issued in bearer or 

registered form, (2) are of a type commonly dealt in on securities markets, (3) 

constitute a class or series of instruments, and (4) evidence an obligation of 

the issuer, namely the obligation to honor the warrant upon its due exercise 

and issue shares accordingly. 

 

Notice that the definition of uncertificated security does not include the 

phrase "or commonly recognized in any area in which it is issued or dealt in as 

a medium for investment".  Since there is no requirement of representation by 

an instrument, a great many interests that might be regarded as media for 

investment would be classified as securities under the umbrella of the omitted 

phrase.  For example, interests such as bank checking and savings accounts are 

intended to be excluded from the definition because they are not commonly 

traded;  but since those accounts are commonly recognized as media for 

investment, the omitted language might bring them within the scope of the 

definition. 

 

Interests such as the stock of closely-held corporations, although they are not 

actually traded upon securities exchanges, are intended to be included within 

the definitions of both certificated and uncertificated securities by the 

inclusion of interests "of a type" commonly traded in those markets. (See 

Subsections (B)(1)(b) and (B)(2)(b)). 

 

The second sentence of Subsection (B)(3) is intended to eliminate confusion 

arising from the fact that certificated securities are alternatively viewed as 

the actual pieces of paper and the interests they represent.  The final 

sentence of Subsection (B)(3) is modified to recognize that an issuer that 

nominally issues certificated securities but does not normally send the 

certificates to the owners is functionally identical to the issuer of 

uncertificated securities and should be guided by the same rules. 

 

7. Comments to the definitions indexed in § 9–105(C) and (D) follow the 

sections in which the definitions are contained. 

 

 Cross References 

 

Point 2:  Sections 9–104(F) and 9–112. 

 

Point 3:  Sections 2–105, 2–107, 9–106, 9–109, 9–303 and 9–313. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Agreement".  Section 1–201. 

 

"Document of title".  Section 1–201. 

 

"General intangibles".  Section 9–106. 

 

"Holder".  Section 1–201. 

 

"Money".  Section 1–201. 



 

"Negotiable instrument".  Section 3–104. 

 

"Person".  Section 1–201. 

 

"Representative".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

   

 

Construction and effect of UCC Art 9, dealing with secured transactions, sales 

of accounts, contract rights, and chattel paper, 30 A.L.R.3d 9 (1970). 

 

 Special Plain Language Comment 

 

This section 9–105 contains the basic definitions which are used in Article 9, 

as supplemented by the definitions in §§ 9–106, 9–107 and 9–109 and by the 

general definitions in § 1–201.  Each provision in this article must be read 

carefully in the context of such definitions.  Rather than explain such 

definitions in simpler terms in this comment, the Comments to the substantive 

portions of this article will be expanded to provide illustrations which 

demonstrate the use of defined terms. 

 

§ 9–106. Definitions:  "account";  "general intangibles" 

 

 "Account" means any right to payment for goods sold or leased or for 

services rendered which is not evidenced by an instrument or chattel paper, 

whether or not it has been earned by performance. "General intangibles" means 

any personal property (including rights to bring lawsuits and other things in 

action) other than goods, accounts, deposit accounts, chattel paper, documents, 

instruments and money.  All rights to payment earned or unearned under a 

charter or other contract involving the use or hire of a vessel and all rights 

incident to the charter or contract are accounts. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

106 of the Uniform Commercial Code adopted by the states, except that 

non-negotiable certificates of deposit are included as general intangibles 

pursuant to § 9–105(E), if they are maintained off the Navajo Reservation, and 

deposit accounts are treated as a separate type of collateral. 

 

Commentary.  The terms in this section round out the classification of 

intangibles:  see the definitions of "document", "chattel paper" and 

"instrument" in § 9–105.  Those three terms cover the various categories of 



commercial paper which are either negotiable or to a greater or less extent 

dealt with as if negotiable.  The term "account" covers most choses in action 

which maybe the subject of commercial financing transactions but which are not 

evidenced by an indispensable writing.  The term "general intangibles" brings 

under this article miscellaneous types of contractual rights and other personal 

property which are used or may become customarily used as commercial security.  

Examples are goodwill, literary rights and rights to performance.  Other 

examples are copyrights, trademarks and patents, except to the extent that they 

may be excluded by § 9–104(A).  This article solves the problems of filing of 

security interests in these types of intangibles (§§ 9–103(C) and 9–401).  Note 

that this catch-all definition does not apply to money or to types of 

intangibles which are specifically excluded from the coverage of the Article (§ 

9–104).  Note also that under § 9–302 filing under a federal statute may 

satisfy the filing requirements of this article. 

 

A right to the payment of money is frequently buttressed by ancillary covenants 

to insure the preservation of collateral, such as covenants in a purchase 

agreement, note or mortgage requiring insurance on the collateral or forbidding 

removal of the collateral, or covenants to preserve credit-worthiness of the 

promisor, such as covenants restricting dividends, etc.  While these 

miscellaneous ancillary rights might conceivably be thought to fall within the 

definition of "general intangibles", it is not the intention of the Code to 

treat them separately and require the perfection of assignment thereof by 

filing in the manner required for perfection of an assignment of general 

intangibles.  Whatever perfection is required for the perfection of an 

assignment of the right to the payment of money will also carry these ancillary 

rights. 

 

Similarly, when the right to the payment of money is not yet earned by 

performance, there are frequently ancillary rights designed to assure that an 

assignee may complete the performance and crystallize the right to payment of 

money.  Such rights are frequently present in a "maintenance" lease, where the 

lessor has continuing duties to perform, or in a ship charter.  These ancillary 

rights, if considered in the abstract, might be thought to be "general 

intangibles", since they do not themselves involve the payment of money.  

However, it is not the intent of the Code to split up the rights to the payment 

of money and its ancillary supports, and thereby multiply the problem of 

perfection of assignments.  Therefore, all rights of the lessor in a lease are 

to be perfected as "chattel paper", and all rights of the owner in a ship 

charter are to be perfected as "accounts". 

 

"Account" is defined as a right to payment for goods sold or leased or services 

rendered;  the ordinary commercial account receivable.  In some special cases a 

right to receive money not yet earned by performance crystallizes not into an 

account but into a general intangible, for it is a right to payment of money 

that is not "for goods sold or leased or for services rendered".  Examples of 

such rights are the right to receive payment of a loan not evidenced by an 

instrument or chattel paper;  a right to receive partial refund of purchase 

prices paid by reason of retroactive volume discounts;  rights to receive 

payment under licenses of patents and copyrights, exhibition contracts, etc. 

 

This article rejects any lingering common law notion that only rights already 

earned can be assigned.  In the triangular arrangement following assignment, 

there is reason to allow the original parties-assignor and account debtor-more 



flexibility in modifying the underlying contract before performance than after 

performance (see § 9–318).  It will, however, be found that in most situations 

the same rules apply to accounts both before and after performance. 

 

 Cross References 

 

Sections 9–103(B), 9–104, 9–302(C), 9–318 and 9–401. 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Document".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

 Special Plain Language Comment 

 

"Choses" or "things in action" mentioned with respect to general intangibles 

are basically rights to bring a legal action to enforce an obligation or a 

claim, although § 9–104 excludes claims other than those for breach of contract 

and certain related legal theories.  General intangibles is thus a "catch-all" 

category including everything (besides money) which is permitted collateral 

under this article (see §§ 9–102 and 9–104) and which is not defined in § 9–106 

as accounts or in § 9–105 as goods, deposit accounts, chattel paper, documents 

or instruments. 

 

Comments to the substantive provisions in this article will illustrate meanings 

of accounts and general intangibles. 

 

§ 9–107. Definitions:  "purchase money security interest" 

 

 A security interest is a "purchase money security interest" to the extent 

that it is: 

 

 A. Taken or retained by the seller of the collateral to secure all or 

part of its price;  or 

 

 B. Taken by a person who by making advances or incurring an obligation 

gives value to enable the debtor to acquire rights in or the use of collateral 

if such value is in fact so used. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

107 of the Uniform Commercial Code adopted by the states. 



 

Commentary.  1.  Under existing rules of law and under this article purchase 

money obligations often have priority over other obligations.  Thus, a purchase 

money obligation has priority over an interest acquired under an after-acquired 

property clause (§ 9–312(C) and (D)).  Where filing is required, a grace period 

of 10 days is allowed against creditors and transferees in bulk (§ 9–301(B)).  

In some instances filing may not be necessary (§ 9–302(A)(4)). 

 

Under this section a seller has a purchase money security interest if he 

retains a security interest in the goods.  A financing agency has a purchase 

money security interest when it advances money to the seller, taking back an 

assignment of chattel paper, and also when the financer advances money to the 

buyer to enable him to buy the property, and the buyer uses the money for that 

purpose. 

 

2. When a purchase money interest is claimed by a secured party who is not a 

seller, he must of course have given present consideration.  This section 

therefore provides that the purchase money party must be one who gives value 

"by making advances or incurring an obligation";  which quoted language 

excludes from the purchase money category any security interest taken as 

security for or in satisfaction of a preexisting claim or antecedent debt. 

 

3. If a secured party wishes he may acquire both a purchase money security 

interest to secure the purchase money obligation and a regular security 

interest to secure other obligations.  Although some court decisions in other 

jurisdictions would seem to require separate documentation for each type of 

security interest, this section permits the same security agreement to create 

(and the same financing statement to perfect) both types of security interests. 

 

 Cross References 

 

Point 1:  Sections 9–301, 9–302, and 9–312. 

 

Point 2:  Section 9–108. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Person".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

A seller can acquire a purchase money security interest to secure the unpaid 

portion of the price of collateral sold to the buyer.  A lender can also 

acquire a purchase money security interest by loaning the debtor the funds 



which he uses to purchase the collateral.  However, the lender has to be able 

to prove that its loan funds were used to pay the purchase price, for example, 

by using a cashiers or certified check evidencing the loan funds to pay the 

purchase price to the seller. 

 

Purchase money security interests can have various advantages over regular 

security interests, including priority under §§ 9–312(C) and (D). 

 

§ 9–108. When after-acquired collateral not security for antecedent debt 

 

 Where a secured party makes an advance, incurs an obligation, releases a 

perfected security interest, or otherwise gives new value which is to be 

secured in whole or in part by after-acquired property, his security interest 

in the after-acquired collateral shall. be deemed to be taken for new value 

(and not as security for an antecedent debt) if the debtor acquires his rights 

in such collateral either in the ordinary course of his business or under a 

contract of purchase made pursuant to the security agreement within a 

reasonable time after new value is given. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

108 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Many financing transactions contemplate that the collateral 

will include both the debtor's existing assets and also assets thereafter 

acquired by him in the operation of his business.  This article generally 

validates such after-acquired property interests (see § 9–204 and Comment), 

although they may be subordinated to later purchase money security interests 

under § 9–312(C) and (D). 

 

Two tests must be met under this section for an interest in after-acquired 

property to be one not taken for an antecedent debt.  First:  the secured party 

must, at the inception of the transaction, have given new value in some form.  

Second:  the after-acquired property must come in either in the ordinary course 

of the debtor's business or as an acquisition which is made under a contract of 

purchase entered into within a reasonable time after the giving of new value 

and pursuant to the security agreement.  The reason for the first test needs no 

comment.  The second is in line with limitations which judicial construction 

has placed on the operation of after-acquired property clauses.  Their coverage 

has been in many cases restricted to subsequent ordinary course acquisitions:  

this article does not go so far (see § 9–204 and Comment), but it does deny 

present value status to out of ordinary course of business acquisitions that 

are not made pursuant to the original loan agreement. 

 

2. The term "value" is defined in § 1–201(RR) and discussed in the accompanying 

Comment.  In this section and in other sections of this article the term "new 

value" is used but is left without statutory definition.  The several 

illustrations of "new value" given in the text of this section (making an 

advance, incurring an obligation, releasing a perfected security interest) as 



well as the "purchase money security interest" definition in § 9–107 indicate 

the nature of the concept.  In other situations it is left to the courts to 

distinguish between "new" and "old" value, between present considerations and 

antecedent debt.  As a practical matter, the concept of "new value" will be 

governed in most cases by the definition of "new value" in 11 U.S.C. § 

547(a)(2), which relates to the preference tests under the Bankruptcy Code. 

 

 Cross References 

 

Point 1:  Sections 9–204 and 9–312. 

 

Point 2:  Section 9–107. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Purchase".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This article permits the debtor to grant a security interest in collateral 

which he may acquire in the future. (See § 9–204.  This section describes the 

tests for deciding when that security is acquired for new value or when it is 

acquired for an old (or "antecedent") debt.) 

 

§ 9–109. Classification of goods:  "consumer goods";  "equipment";  "farm 

products";  "inventory" 

 

 Goods are: 

 

 A. "Consumer goods" if they are regularly used or bought for use for 

personal, family or household purposes; 

 

 B. "Equipment" if they are used or bought for use primarily in business 

(including farming or a profession) or by a debtor who is a non-profit 

organization or a governmental subdivision or agency or if the goods are not 

included in the definitions of inventory, farm products or consumer goods; 

 

 C. "Farm products" if they are crops or livestock or supplies used or 



produced in farming operations or if they are products of crops or livestock in 

their unmanufactured states (such as ginned cotton, wooldip, maple syrup, milk 

and eggs), and if they are in the possession of a debtor engaged in raising, 

fattening, grazing or other farming operations.  If goods are farm products 

they are neither equipment nor inventory;  or 

 

 D. "Inventory" if they are held by a person who holds them for sale or 

lease or to be furnished under contracts of service (or if he has so furnished 

them), or if they are raw materials, work in process or materials used or 

consumed in a business.  Inventory of a person is not to be classified as his 

equipment. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

109 of the Uniform Commercial Code adopted by the states, except that goods 

which are regularly used by consumers for their personal, family or household 

purposes are defined as consumer goods even if they are more often also used 

for business purposes and that Navajo law apart from this Code may further 

clarify and regulate the matters relating to consumer goods. 

 

Commentary.  1. This section classifies goods as consumer goods, equipment, 

farm products and inventory.  The classification is important in many 

situations:  it is relevant, for example, in determining the rights of persons 

who buy from a debtor goods subject to a security interest (§ 9–307), in 

certain question of priority (§ 9–312), in determining the place of filing (§ 

9–40 1) and in working out rights after default (Part 5).  Comment 5 to § 9–102 

contains an index of the special rules under this Code applicable to different 

classes of collateral. 

 

2. The classes of goods are mutually exclusive;  the same property cannot at 

the same time and as to the same person be both equipment and inventory, for 

example.  In borderline cases—a physician's car or a farmer's jeep which might 

be either consumer goods or equipment—the principal use to which the property 

is put should be considered as determinative, although under Navajo law, goods 

which have regular use for personal, family or household purposes will be 

consumer goods even if they are also regularly used for business purposes by an 

individual consumer.  Goods can fall into different classes at different times;  

a radio is inventory in the hands of a dealer and consumer goods in the hands 

of a householder.  When goods are owned by a corporation, partnership or other 

business entity, it is presumed that such goods are not consumer goods. 

 

3. The principal test to determine whether goods are inventory is that they are 

held for immediate or ultimate sale.  Implicit in the definition is the 

criterion that the prospective sale is in the ordinary course of business.  

Machinery used in manufacturing, for example, is equipment and not inventory 

even though it is the continuing policy of the enterprise to sell machinery 

when it becomes obsolete.  Goods to be furnished under a contract of services 

are inventory even though the arrangement under which they are furnished is not 

technically a sale.  When an enterprise is engaged in the business of leasing a 



stock of products to users (for example, the fleet of cars owned by a car 

rental agency), that stock is also included within the definition of 

"inventory".  It should be noted that one class of goods which is not held for 

disposition to a purchaser or user is included in inventory:  "Materials used 

or consumed in a business".  Examples of this class of inventory are fuel to be 

used in operations, scrap metal produced in the course of manufacture, and 

containers to be used to package the goods.  In general, it maybe said that 

goods used in a business are equipment when they are fixed assets or have, as 

identifiable units, a relatively long period of use;  but are inventory, even 

though not held for sale, if they are used up or consumed in a short period of 

time in the production of some end product. 

 

4. Goods are "farm products" only if they are in the possession of a debtor 

engaged in farming operations.  Animals in a herd of livestock are covered 

whether they are acquired by purchase or result from natural increase.  

Products of crops or livestock remain farm products so long as they are in the 

possession of a debtor engaged in farming operations and have not been 

subjected to a manufacturing process.  The terms "crops", "livestock" and 

"farming operations" are not defined:  however, it is obvious from the text 

that "farming operations" includes raising livestock as well as crops.  

Similarly, since eggs are products of livestock, livestock includes fowl. 

 

When crops or livestock or their products come into the possession of a person 

not engaged in farming operations they cease to be "farm products".  If they 

come into the possession of a marketing agency for sale or distribution or of a 

manufacturer or processor as raw materials, they become inventory. 

 

Products of crops or livestock, even though they remain in the possession of a 

person engaged in fanning operations, lose their status as farm products if 

they are subjected to a manufacturing process.  What is and what is not a 

manufacturing operation is not determined by this article.  At one end of the 

scale some processes are so closely connected with farming—such as pasteurizing 

milk or boiling sap to produce maple syrup or maple sugar—that they would not 

rank as manufacturing.  On the other hand, an extensive canning operation would 

be manufacturing.  The line is one for the courts to draw.  After farm products 

have been subjected to a manufacturing operation, they become inventory if held 

for sale. 

 

5. The principal definition of equipment is a negative one:  goods used in a 

business (including farming or a profession) which are not inventory and not 

farm products.  Trucks, rolling stock, tools, machinery are typical types of 

equipment.  Furthermore, any goods which are not covered by one of the other 

definitions in this section are to be treated as equipment. 

 

 Cross References 

 

Point 1:  Sections 9–102, 9–307, 9–312, 9–401 and Part 5. 

 

Point 3:  Section 9–307. 

 

Point 4:  Section 9–307. 

 

 Definitional Cross References 

 



"Contract".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Organization".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Sale".  Sections 2–106 and 9–105. 

 

 Special Plain Language Comment 

 

This article provides for different rights and obligations to apply to 

different types of goods.  This section describes the tests for classifying 

goods as "consumer goods", "equipment", "farm products" or "inventory".  Those 

four categories are mutually exclusive, and the same item can only be placed in 

one category at a time.  However, the classification of goods can depend upon 

their use, and the same item can have a different classification in the hands 

of different people.  For example, a pick-up truck can be "consumer goods" of 

an individual who uses it for personal transportation, "equipment" of a 

business that uses it for deliveries, and "inventory" of a truck dealer. 

 

§ 9–110. Sufficiency of description 

 

 For the purposes of this article any description of personal property or 

real estate is sufficient, whether or not it is specific, if it reasonably 

identifies what is described. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

110 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  The requirement of description of collateral (see § 9–203 and 

Comment thereto) is evidentiary.  The test of sufficiency of a description laid 

down by this section is that the description do the job assigned to it—that it 

make possible the identification of the thing described.  Under this rule it is 

not essential that descriptions be of the most exact and detailed nature, the 

so-called "serial number" test.  The same test of reasonable identification 

applies where a description of real estate is required in a financing 

statement. (See § 9–402). The functional test for the adequacy of a description 

is whether a third person could determine what the collateral is without an 

unreasonable amount of difficulty. 

 

 Cross References 

 

Sections 9–203 and 9–402. 

 



 Special Plain Language Comment 

 

The collateral must be described in financing statements and security 

agreements.  This section describes the rule for deciding whether a collateral 

description is adequate.  If a financing statement description of collateral is 

inadequate, then the financing statement is ineffective.  If a security 

agreement description is inadequate, the security agreement may be ineffective, 

although the Courts can use oral or other evidence in order to resolve 

ambiguities concerning what collateral the parties intended the agreement to 

cover and to reform the agreement to be consistent with the intention of the 

parties. 

 

§ 9–111. [Omitted] 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

§ 9–112. Where collateral is not owned by debtor 

 

 Unless otherwise agreed, when a secured party knows that collateral is 

owned by a person who is not the debtor, the owner of the collateral:  (i) is 

entitled to received from the secured party any surplus under § 9–502(B) or 

under § 9–504(A);  (ii) is not liable for the debt or for any deficiency after 

resale;  and (iii) has the same right as the debtor: 

 

 A. To receive statements under § 9–208; 

 

 B. To receive notice of and to object to a secured party's proposal to 

retain the collateral in satisfaction of the indebtedness under § 9–505; 

 

 C. To redeem the collateral under § 9–506; 

 

 D. To obtain injunctive or other relief under § 9–507(A);  and 

 

 E. To recover losses caused to him under § 9–208(B). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

112 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  Under the definition of § 9–105, in any provisions of this article 

dealing with the collateral the term "debtor" means the owner of the collateral 

even though he is not the person who owes payment or performance of the 

obligation secured.  For example, if the owner of a corporation grants a 

security interest in equipment which he owns in order to secure a loan to the 

corporation, both the owner and the corporation are "debtors", even though the 

owner has not promised to repay the loan.  This section covers several 

situations in which the implications of this broad definition of "debtor" are 



specifically set out. 

 

The duties which this section imposes on a secured party toward such an owner 

of collateral are conditioned on the secured party's knowledge of the true 

state of the facts.  Short of such knowledge he may continue to deal 

exclusively with the person who owes the obligation.  This section does not 

suggest that the secured party is under any duty of inquiry.  It does not 

purport to cut across or alter the law of conversion or of ultra vires.  

Whether a person who does not own property has authority to encumber it for his 

own debts, and whether a person is free to encumber his property as collateral 

for the debts of another, are each matters to be decided under other rules of 

law and are not covered by this section.  This section also does not affect any 

rights which the owner of collateral may have under laws relating to suretyship 

or guaranties. 

 

This section does not purport to be an exhaustive treatment of the subject.  It 

isolates certain problems which maybe expected to arise and states rules as to 

them.  Others will no doubt arise:  their solution is left to the courts. 

 

 Cross References 

 

Sections 9–105, 9–208 and Part 5. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Notice".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Receive notice".  Section 1–201. 

 

"Right".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section recognizes that people sometimes grant security interests in their 

property in order to secure obligations of another person.  Although this 

article refers to both that owner of the collateral and person having the 

obligation as "debtors", those two types of "debtors" have different rights and 

obligations.  This section describes some of the protections available to the 

owner of collateral who is not obligated on the obligation secured by that 

collateral. 

 

§ 9–113. Security interests arising under Article on sales 

 

 A security interest arising solely under the Article on Sales (Article 2) 

is subject to the provisions of this article, except that to the extent that 

(and so long as) the debtor does not have or does not lawfully obtain 



possession of the goods: 

 

 A. No security agreement is necessary to make the security interest 

enforceable;  and 

 

 B. No filing is required to perfect the security interest;  and 

 

 C. The rights of the secured party on default by the debtor are governed 

by the Article on Sales (Article 2). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

113 of the Uniform Commercial Code adopted by the states. 

 

Commentary.  1. Under the provisions of Article 2 on Sales, a seller of goods 

may reserve a security interest (see, e.g., §§ 2–401 and 2–505);  and in 

certain circumstances, whether or not a security interest is reserved, the 

seller has rights of resale and stoppage under §§ 2–703, 2–705 and 2–706, which 

are similar to the rights of a secured party.  Similarly, under such sections 

as §§ 2–506, 2–707 and 2–711, a financing agency, an agent, a buyer or another 

person may have a security interest or other right in goods similar to that of 

a seller.  The use of the term "security interest" in the Sales Article is 

meant to bring the interests so designated within this article.  This section 

makes it clear, however, that such security interests are exempted from certain 

provisions of this article. 

 

2. The security interests to which this section applies commonly arise by 

operation of law in the course of a sales transaction.  Since the circumstances 

under which they arise are defined in the Sales Article, there is no need for 

the "security agreement" defined in § 9–105(A)(12) and required by § 9–203(A), 

and Subsection (A) dispenses with such requirements.  The requirement of filing 

may be inapplicable under §§ 9–302(A)(1) and (2), 9–304 and 9–305, where the 

goods are in the possession of the secured party or of a bailee other than the 

debtor.  To avoid difficulty in the residual cases, as for example where a 

bailee does not receive notification of the secured party's interest until 

after the security interest arises, Subsection (B) dispenses with any filing 

requirement.  Finally, Subsection (C) makes inapplicable the default provisions 

of Part 5 of this article, since the Sales Article contains detailed provisions 

governing stoppage of delivery and resale after breach. (See §§ 2–705, 2–706, 

2–707(B) and 2–711(C)). 

 

3. These limitations on the applicability of this article to security interests 

arising under the Sales Article are appropriate only so long as the debtor does 

not have or lawfully obtain possession of the goods.  A secured party who 

wishes to retain a security interest after the debtor lawfully obtains 

possession must comply fully with all the provisions of this article and 

ordinarily must file a financing statement to perfect his interest.  This is 

the effect of the "except" clause in the preamble to this section.  Note that 

in the case of a buyer who has a security interest in rejected goods under § 2–



711(C), the buyer is the "secured party" and the seller is the "debtor". 

 

4. This section applies only to a "security interest".  The definition of 

"security interest" in § 1–201(KK) expressly excludes the special property 

interest of a buyer of goods on identification of those goods to a contract 

under § 2–401(A).  The seller's interest after identification and before 

delivery may be more than a security interest by virtue of explicit agreement 

under § 2–401(A) or 2–501(A), by virtue of the provisions of § 2–401(B) or (C) 

or (D), or by virtue of substitution pursuant to § 2–501(B).  In such cases, 

Article 9 is inapplicable by the terms of § 9–102(A)(1). 

 

5. Where there is a "security interest", this section applies only if the 

security interest arises "solely" under the Sales Article.  Thus, § 1–201 (KK) 

permits a buyer to acquire by agreement a security interest in goods not in his 

possession or control.  Such a security interest does not impair the buyer's 

rights under the Sales Article, but any rights based on the security agreement 

are fully subject to this article without regard to the limitations of this 

section.  Similarly, a seller who reserves a security interest by agreement 

does not lose his rights under the Sales Article, but rights other than those 

conferred by the Sales Article depend on full compliance with this article. 

 

 Cross References 

 

Point 1:  Sections 2–401, 2–505, 2–506, 2–705, 2–706, 2–707 and 2–711(Q). 

 

Point 2:  Sections 2–705, 2–706, 2–707(B), 2–711(C), 9–203(A), 9–302(A)(1) and 

(2), 9–304, 9–305 and Part 5. 

 

Point 3:  Section 2–711(C). 

 

Point 4:  Sections 2–401, 2–501 and 9–102(A)(1). 

 

 Definitional Cross References 

 

"Debtor".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section reconciles this article 9 with Article 2 which also grants rights 

which are in some or all respects like security interests.  If the seller or 

his agents still have possession of goods being sold to a buyer, the seller can 

have numerous rights under Article 2 which are not affected by the requirements 

of this article 9. 

 



§ 9–114. Consignment 

 

 A. A person who delivers goods under a consignment which is not a 

security interest and who would be required to file under this article by § 2–

326(C) (3):  (i) has priority over a secured party who is or becomes a creditor 

of the consignee and who would have a perfected security interest in the goods 

if they were the property of the consignee;  and (ii) also has priority with 

respect to identifiable cash proceeds received on or before delivery of the 

goods to a buyer, if: 

 

  1. The consignor complies with the filing provision of the Article 

on Sales with respect to consignments (§ 2–326(C)(3)) before the 

consignee receives possession of the goods;  and 

 

  2. The consignor gives notification in writing to the holder of the 

security interest if the holder has filed a financing statement covering 

the same types of goods before the date of the filing made by the 

consignor;  and 

 

  3. The holder of the security interest receives the notification 

within five (5) years before the consignee receives possession of the 

goods;  and 

 

  4. The notification states that the consignor expects to deliver 

goods on consignment to the consignee, describing the goods by item or 

type. 

 

 B. In the case of a consignment which is not a security interest and in 

which the requirements of the preceding Subsection have not been met, a person 

who delivers goods to another is subordinate to a person who would have a 

perfected security interest in the goods if they were the property of the 

debtor, except for artists (see § 2–326). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

114 of the Uniform Commercial Code adopted by the states except that artists 

who consign goods have priority over the consignor's creditors. 

 

Commentary.  1.  This section requires that where goods are furnished to a 

merchant under the arrangement known as consignment, rather than in a security 

transaction, the consignor must, in order to protect his position as against an 

inventory secured party of the consignee, give to that party the same notice 

and at the same time that he would give to that party if that party had filed 

first with respect to inventory and if the consignor were furnishing the goods 

under an inventory security agreement instead of under a consignment. 

 

For the distinction between true consignment and security arrangements, see § 

1–201(MM).  For the assimilation of consignments under certain circumstances to 

goods on sale or return and the requirement of filing in the case of 



consignments, see § 2–326. 

 

The requirements of notice in this section conform closely to the concepts and 

the language of § 9–312(C), which should be consulted together with the 

relevant Comments thereto. 

 

Except in the limited cases of identifiable cash proceeds received on or before 

delivery of the goods to a buyer, no attempt has been made to provide rules as 

to perfection of a claim to proceeds of consignments (compare § 9–306) or the 

priority thereof (compare § 9–312).  It is believed that under many true 

consignments the consignor acquires a claim for an agreed amount against the 

consignee at the moment of sale, and does not look to the proceeds of sale.  In 

contrast to the assumption of this article that rights to proceeds of security 

interests under § 9–306 represent the presumed intent of the parties (compare § 

9–203(C)), the Article goes on the assumption that if consignors intend to 

claim the proceeds of sale, they will do so by expressly contracting for them 

and will perfect their security interests therein. 

 

 Cross References 

 

Sections 2–326 and 9–312(C). 

 

 Definitional Cross References 

 

"Consignment".  Section 1–201(MM). 

 

"Debtor".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Notification".  Section 1–201(Z). 

 

"Proceeds".  Section 9–306. 

 

"Security interest".  Section 1–201(MM). 

 

 Special Plain Language Comment 

 

This section refers to certain arrangements made under Article 2 which are 

described as "consignments", and reconciles the competing interests of the 

interested parties in the consigned property.  For example, if the owner of a 

painting delivered the painting to a gallery for sale by the gallery to third 

parties, the owner can be described as a "consignor" and the gallery can be 

described as the "consignee".  This section describes the rights of the 

consignor (e.g., the owner of the painting) against the consignee (e.g., the 

gallery) and its secured creditors. 

 

Part 2. Validity of Security Agreement and Rights of Parties Thereto 

 

§ 9–201. General validity of security agreement 

 

 Except as otherwise provided by applicable law, a security agreement is 

effective according to its terms between the parties, against purchasers of the 



collateral and against creditors.  Nothing in this article validates any charge 

or practice illegal under any statute or regulation thereunder governing usury, 

small loans, retail installment sales, consumer protection, or the like, or 

extends the application of any such statute or regulation to any transaction 

not otherwise subject thereto. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

201 of the Uniform Commercial Code as adopted by the states, except that this 

section recognizes that federal and other laws outside this Code can affect the 

terms of a security agreement. 

 

Commentary.  This section states the general validity of a security agreement.  

In general, the security agreement is effective between the parties.  It is 

likewise effective against third parties.  Exceptions to this general rule 

arise where there is a specific provision in any Article of this Code or other 

applicable law;  for example, where Article I invalidates a disclaimer of the 

obligations of good faith, etc. (§ 1–102(Q)), or this article subordinates the 

security interest because it has not been perfected (§ 9–301) or for other 

reasons (see § 9–312 on priorities) or defeats the security interest where 

certain types of claimants are involved (for example, § 9–307 on buyers of 

goods).  As pointed out in the Comment to § 9–102, there is no intention that 

the enactment of this article should repeal retail installment selling acts, 

small loan acts or other consumer protection laws.  Nor of course are any 

applicable usury laws repealed.  These are mentioned in the text of § 9–201 as 

examples of applicable laws, outside this Code entirely, which might invalidate 

terms of a security agreement. 

 

 Cross References 

 

Sections 1–102(C), 9–301, 9–307 and 9–312. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Creditor".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Security agreement".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section recognizes the legal effect of security agreements, which can be 

affected by other applicable laws. 

 



§ 9–202. Title to collateral immaterial 

 

 Each provision of this article with regard to rights, obligations and 

remedies applies whether title to collateral is in the secured party or in the 

debtor. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

202 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  The rights and duties of the parties to a security transaction and 

of third parties arc stated in this article without reference to the location 

of "title" to the collateral.  Thus, the incidents of a security interest which 

secures the purchase price of goods are the same under this article whether the 

secured party appears to have retained title or the debtor appears to have 

obtained title and then conveyed it or a lien to the secured party.  This 

article in no way determines which line of interpretation (title theory v. lien 

theory or retained title v. conveyed title) should be followed in cases where 

the applicability of some other rule of law depends upon who has title.  Thus, 

if a revenue law imposes a tax on the "legal" owner of goods, or if a 

corporation law makes a vote of the stockholders prerequisite to a corporation 

"giving" a security interest but not if it acquires property "subject" to a 

security interest, this article does not attempt to define whether the secured 

party is a "legal" owner or whether the transaction "gives" a security interest 

for the purpose of such laws.  Other rules of law or the agreement of the 

parties determine the location of "title" for such purposes. 

 

Petitions for reclamation brought by a secured party in his debtor's insolvency 

proceedings have often been granted or denied on a title theory:  where the 

secured party has title, reclamation will be granted;  where he has "merely a 

lien", reclamation maybe denied. (For the treatment of such petitions under 

this article, see Point 1 of Comment to § 9–507). 

 

 Cross References 

 

Sections 2–401 and 2–507. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Remedy".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 



 Special Plain Language Comment 

 

This section recognizes that a relationship of "debtor" and "secured party" can 

exist even though the secured party remains the technical owner of the property 

subject to the right of the debtor-buyer to acquire title to the property when 

he pays the full purchase price. 

 

§ 9–203. Attachment and enforceability of security interest;  proceeds;  formal 

requisites 

 

 A. Subject to the provisions of other applicable laws on the security 

interest of a collecting bank such rights are governed by § 4–208 of the 

Uniform Commercial Code, on security interests in securities (since the Navajo 

Nation has not adopted Article 4 and Article 8 of the Uniform Commercial Code 

rights which would be governed under those Articles are governed by Navajo law 

pursuant to 7 N.N.C. § 204) and subject to § 9–113 on a security interest 

arising under Article 2 on Sales, a security interest is not enforceable 

against the debtor or third parties with respect to the collateral and does not 

attach unless: 

 

  1. The collateral is in the possession of the secured party 

pursuant to an agreement, or the debtor has signed a security agreement 

which contains a description of the collateral and in addition, when the 

security interest covers crops growing or to be grown or timber to be 

cut, a description of the land concerned; 

 

  2. Value has been given;  and 

 

  3. The debtor has rights in the collateral. 

 

 B. A security interest attaches when it becomes enforceable against the 

debtor with respect to the collateral.  Attachment occurs as soon as all of the 

events specified in Subsection (A) have taken place unless explicit agreement 

postpones the time of attaching. 

 

 C. Unless otherwise agreed a security agreement gives the secured party 

the rights to proceeds provided by § 9–306. 

 

 D. A transaction, although subject to this division, is subject to other 

statutes enacted by the Navajo Nation Council.  A transaction, although subject 

to this division, is also subject to certain other statutes of the States.  

Such statutes are not pre-empted by this Code (although such statutes may be 

pre-empted by further legislation of the Navajo Nation Council).  Unless 

otherwise agreed in writing the law of the state in which a natural person 

resides, or in the case of all other entities, the state in which the entity 

has its principal place of business shall be the governing statutes.  Such 

statutes are those set forth in the following sections of the state statutes:  

Ariz. Rev. Stat. Ann. § 47–9203(D) in Arizona, N.M. Stat. Ann. § 55–9–203(B) in 

New Mexico and Utah Code Ann. § 70A–9–203(D) in Utah. 

 

 E. In case of conflict between the provisions of this article and any 

such statutes, the provisions of such statutes control.  Failure to comply with 

any applicable statute has only the effect which is specified therein. 

 



 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

203 of the Uniform Commercial Code as adopted by the states, except that 

Subsection (D) recognizes that statutes of the Navajo Nation Council and 

certain states may have an effect on this article. 

 

Commentary.  1. Subsection (A) states three basic prerequisites to the 

existence of a security interest:  agreement, value, and collateral.  In 

addition, the agreement must be in writing unless the collateral is in the 

possession of the secured party (including an agent on his behalf-see Comment 2 

to § 9–305).  When all of these elements exists, the security agreement becomes 

enforceable between the parties and is said to "attach".  Perfection of a 

security interest (see § 9–303) will in many cases depend on the additional 

step of filing a financing statement (see § 9–302) or possession of the 

collateral (§§ 9–304(A) and 9–305).  Section 9–301 states who will take 

priority over a security interest which has attached but which has not been 

perfected.  Subsection (B) states a rule of construction under which the 

security interest, unless postponed by explicit agreement, attaches 

automatically when the stated events have occurred. 

 

2. As to the type of description of collateral in a written security agreement 

which will satisfy the requirements of this section, see § 9–110 and the 

Comment thereto.  In the case of crops growing or to be grown or timber to be 

cut the best identification is by describing the land, and Subsection (A)(1) 

requires such a description. 

 

3. One purpose of the formal requisites stated in Subsection (A)(1) is 

evidentiary.  The requirement of a written record minimizes the possibility of 

future dispute as to the terms of a security agreement and as to what property 

stands as collateral for the obligation secured.  Where the collateral is in 

the possession of the secured party, the evidentiary need for a written record 

is much less than where the collateral is in the debtor's possession;  

customarily, of course, as a matter of business practice the written record 

will be kept, but, in this article the writing is not a formal requisite.  

Subsection (A)(1), therefore, dispenses with the written agreement—and thus 

with signature and description—if the collateral is in the secured party's 

possession. 

 

4. The definition of "security agreement" (§ 9–105) is "an agreement which 

creates or provides for a security interest".  Under that definition the 

requirement of this section that the debtor sign a security agreement is not 

intended to reject, and does not reject, the deeply rooted doctrine that a bill 

of sale, although absolute in form, may be shown to have been in fact given as 

security.  Under this article a debtor may show by parol evidence that a 

transfer purporting to be absolute was in fact for security and may then, on 

payment of the debt, assert his fundamental right to return of the collateral 

and execution of an acknowledgment of satisfaction. 

 

5. The formal requisite of a writing stated in this section is not only a 



condition to the enforceability of a security interest against third parties, 

it is also in the nature of a Statute of Frauds.  Unless the secured party or 

his agent is in possession of the collateral, his security interest, absent a 

writing which satisfies Subsection (A)(1), is not enforceable even against the 

debtor, and cannot be made so on any theory of equitable mortgage or the like.  

If the secured party has advanced money, he is, of course, a creditor and, like 

any creditor, is entitled after judgment to appropriate process to enforce his 

claim against his debtor's assets.  That secured party win not, however, have 

against his debtor the rights given a secured party by Part 5 of this article 

on default.  More harm than good would result from allowing creditors to 

establish a secured status by parol evidence after they have neglected the 

simple formality of obtaining a signed writing. 

 

6. The provisions of regulatory statutes covering the field of consumer finance 

prevail over the provisions of this article in case of conflict.  Failure to 

comply with any applicable regulatory statute has whatever effect may be 

specified in that statute, but no more. 

 

 Cross References 

 

Section 9–113. 

 

Point 1:  Section 9–110. 

 

Point 5:  Part 5. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Party".  Section 1–201. 

 

"Proceeds".  Section 9–306. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the fundamental requirements for a security interest to 

attach to any collateral.  Although a written agreement is necessary to create 

a security interest in collateral not possessed by the secured party or his 

agent, the security interest requires "value" in order to attach to collateral.  

The security interest only attaches to the extent of the debtor's interest in 

the collateral.  If the debtor has no interest in particular collateral when he 

signs a security agreement, no security interest attaches to that collateral 

until the debtor acquires rights in the collateral to which the security 



interest can attach.  The timing of the attachment of the security interest can 

affect the rights of the parties under other provisions of this article. 

 

§ 9–204. After-acquired property;  future advances 

 

 A. Except as provided in Subsection (B), a security agreement may provide 

that any or all obligations covered by the security agreement are to be secured 

by after-acquired collateral. 

 

 B. No security interest attaches under an after-acquired property clause 

to consumer goods other than accessions (§ 9–314) when given as additional 

security unless the debtor acquires rights in them within 10 days after the 

secured party gives value. 

 

 C. Obligations covered by a security agreement may include future 

advances or other value whether or not the advances or value are given pursuant 

to commitment (§ 9–105(A)). 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

204 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. Subsection (A) makes clear that a security interest arising by 

virtue of an after-acquired property clause has equal status with a security 

interest in collateral in which the debtor has rights at the time value is 

given under the security agreement.  That is to say:  the security interest in 

after-acquired property is not merely an "equitable" interest;  no further 

action by the secured party-such as the taking of a supplemental agreement 

covering the new collateral-is required.  This does not, however, mean that the 

interest is proof against subordination or defeat:  Section 9–109 should be 

consulted on when a security interest in after-acquired collateral is not 

security for antecedent debt, and § 9–312(C) and (D) on when such a security 

interest may be subordinated to a conflicting purchase money security interest 

in the same collateral. 

 

2. This article accepts the principle of a "continuing general lien" or a 

"floating security interest".  This article validates a security interest in 

the debtor's existing and future assets, even though (see § 9–205) the debtor 

has liberty to use or dispose of collateral without being required to account 

for proceeds or substitute new collateral. (See further, however, § 9–306 on 

Proceeds and Comment thereto.) 

 

Notice that the question of assignment of future accounts is treated like any 

other case of after-acquired property-no periodic list of accounts is required 

by this Code.  Where less than all accounts are assigned, such a list may, of 

course, be necessary to permit identification of the particular accounts 

assigned. 

 

3. Subsection (A) also serves to validate the so-called "cross-security" clause 



under which collateral acquired at any time may secure advances whenever made 

or obligations whenever arising. 

 

4. Subsection (B) limits the operation of the after-acquired property clause 

against consumers.  No such interest can be claimed as additional security in 

consumer goods (defined in § 9–109), except accessions (see § 9–314), acquired 

more than 10 days after the giving of value. 

 

5. Under Subsection (C) collateral may secure future as well as present, 

advances or obligations when the security agreement so provides.  In line with 

the policy of this article toward after-acquired property interests that 

Subsection validates the future advance interest, provided only that the 

obligation be covered by the security agreement. 

 

The effect of after-acquired property and future advance clauses in the 

security agreement should not be confused with the use of financing statements 

in notice filing.  The references to after-acquired property clauses and future 

advance clauses in § 9–204 are limited to security agreements.  This section 

follows § 9–203, the section requiring a written security agreement, and its 

purpose is to make dear that confirmatory agreements are not necessary where 

the basic agreement has the clauses mentioned.  This section has no reference 

to the operation of financing statements.  The filing of a financing statement 

is effective to perfect security interests as to which other required elements 

for perfection exist, whether the security agreement involved is one existing 

at the date of filing with an after-acquired property clause or a future 

advance clause, or whether the applicable security agreement is executed later.  

Indeed, § 9–402(A) expressly contemplates that a financing statement may be 

filed when there is no security agreement.  There is no need to refer to 

after-acquired property or future advances in the financing statement. 

 

As in the case of interests in after-acquired collateral, a security interest 

based on future advances or obligations may be subordinated to conflicting 

interests in the same collateral.  See §§ 9–301(D),  9–307(C),  9–312(C), (D) 

and (G). 

 

 Cross References 

 

Point 1:  Sections 9–108 and 9–312. 

 

Point 2:  Sections 9–205 and 9–306. 

 

Point 4:  Sections 9–109 and 9–314. 

 

Point 5:  Sections 9–301(D), 9–307(C), 9–312(C), (D) and (G). 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Agreement".  Section 1–201. 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 



 

"Contract".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Purchase".  Section 1–201. 

 

"Pursuant to commitment".  Section 9–105. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

Except for consumer goods, a security agreement may grant a security interest 

in specified collateral, whether then existing or thereafter acquired by the 

debtor, to secure any or all of the obligations of the debtor to the secured 

party, whether then existing or thereafter arising. 

 

§ 9–205. Use or disposition of collateral without accounting permissible 

 

 A security interest is not invalid or fraudulent against creditors by 

reason of liberty in the debtor to use, commingle or dispose of an or part of 

the collateral (including returned or repossessed goods) or to collect or 

compromise accounts or chattel paper, or to accept the return of goods or make 

repossessions, or to use, commingle or dispose of proceeds, or by reason of the 

failure of the secured party to require the debtor to account for proceeds or 

replace collateral.  This section does not relax the requirements of possession 

where perfection of a security interest depends upon possession of the 

collateral by the secured party or by a bailee. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

205 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. This article expressly validates the floating charge or lien on 

a shifting stock. (See §§ 9–201, 9–204, and Comment to § 9–204.) This section 

provides that a security interest is not invalid or fraudulent by reason of 

liberty in the debtor to dispose of the collateral without being required to 

account for proceeds or substitute new collateral. 

 

2. While this section does not require a secured party to "police" his 



collateral, the filing requirements (§ 9–302) give other creditors the 

opportunity to ascertain from public sources whether property of their debtor 

or prospective debtor is subject to secured claims, and the provisions about 

proceeds (§ 9–306(D)) enable creditors to claim collections which were made by 

the debtor more than 10 days before insolvency proceedings and commingled or 

deposited in a bank account before institution of the insolvency proceedings. 

 

3. Nothing in § 9–205 prevents such "policing" or dominion as the secured party 

and the debtor may agree upon.  Business and not legal reasons win determine 

the extent to which strict accountability, segregation of collections, daily 

reports and the like will be employed. 

 

4. The last sentence is added to make clear that this section does not mean 

that the holder of an unfiled security interest, whose perfection depends on 

possession of the collateral by the secured party or by the bailee (such as a 

field warehouseman), can allow the debtor access to and control over the goods 

without thereby losing his perfected interest.  The rules on the degree and 

extent of possession which are necessary to perfect a pledge interest or to 

constitute a valid field warehouse are not relaxed by this or any other Section 

of this article. 

 

 Cross References 

 

Point 1:  Sections 9–201 and 9–204. 

 

Point 2:  Sections 9–302 and 9–306(D). 

 

Point 4:  Sections 9–304 and 9–305. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Proceeds".  Section 9–306. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section clarifies the fact that the secured parties legal rights are 

generally not impaired by his failure to control the debtor's use or 

disposition of the collateral. 



 

§ 9–206. Agreement not to assert defenses against assignee;  modification of 

sales warranties where security agreement exists 

 

 A. Subject to any statute or decision which establishes a different rule 

for buyers or lessees of consumer goods, an agreement by a buyer or lessee that 

he will not assert against an assignee any claim or defense which he may have 

against the seller or lessor is enforceable by an assignee who takes his 

assignment for value, in good faith and without notice of a claim or defense, 

except as to defenses of a type which may be asserted against a holder in due 

course of a, negotiable instrument under the Article on Commercial Paper 

(Article 3).  A buyer who as part of one transaction signs both a negotiable 

instrument and a security agreement makes such an agreement. 

 

 B. When a seller retains a purchase money security interest in goods, the 

Article on Sales (Article 2) governs the sale and any disclaimer, limitation or 

modification of the seller's warranties. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

206 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1.  Clauses are frequently inserted in installment purchase 

contracts under which the conditional vendee agrees not to assert defenses 

against an assignee of the contract.  Under Subsection (A) such clauses in a 

security agreement are validated outside the consumer field, but only as to 

defenses which could be cut-off if a negotiable instrument were used.  This 

limitation is important, since if the clauses were allowed to have full effect 

as typically drafted, they would operate to cut-off real as well as personal 

defenses.  The execution of a negotiable note in connection with a security 

agreement is given like effect as the execution of an agreement containing a 

waiver of defense clause.  The same rules are made applicable to leases as to 

security agreements, whether or not the lease is intended as security. 

 

2. This article takes no position on the controversial question whether a buyer 

of consumer goods may effectively waive defenses by contractual clause or by 

execution of a negotiable note.  This article neither adopts nor rejects the 

approach taken in such statutes and decisions, except that the validation of 

waivers in Subsection (A) is expressly made "subject to any statute or 

decision" which may restrict the waiver's effectiveness in the case of a buyer 

of consumer goods. 

 

3. Subsection (B) makes clear that purchase money security transactions are 

sales, and warranty rules for sales are applicable.  It also prevents a buyer 

from inadvertently abandoning his warranties by a "no warranties" term in the 

security agreement when warranties have already been created under the sales 

arrangement.  Where the sales arrangement and the purchase money security 

transaction are evidenced by only one writing, that writing may disclaim, limit 

or modify warranties to the extent permitted by Article 2. 



 

 Cross References 

 

Point 1:  Section 3–305. 

 

Point 2:  Section 9–203(B). 

 

Point 3:  Section 2–102 and 2–316. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Consumer goods".  Section 9–109. 

 

"Good faith".  Section 1–201. 

 

"Goods".  Section 9–105. 

 

"Holder".  Section 1–201. 

 

"Holder in due course".  Sections 3–302 and 9–105. 

 

"Negotiable instrument".  Section 3–104. 

 

"Notice".  Section 1–201. 

 

"Purchase money security interest".  Section 9–107. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section discusses the extent to which a seller or lessor can include 

waivers in his contract which enable his successor by assignment to enforce the 

contract even though the buyer or lessee would otherwise have a defense to such 

enforcement by the seller or lessor personally. 

 

§ 9–207. Rights and duties when collateral is in secured party's possession 

 

 A. A secured party must use reasonable care in the custody and 

preservation of collateral in his possession.  In the case of an instrument or 

chattel paper reasonable care includes taking necessary steps to preserve 

rights against prior parties unless otherwise agreed in writing. 

 

 B. Unless otherwise agreed in writing, when collateral is in the secured 

party's possession: 

 



  1. Reasonable expenses (including the cost of any insurance and 

payment of taxes or other charges) incurred in the custody, preservation, 

use or operation of the collateral are chargeable to the debtor and are 

secured by the collateral; 

 

  2. The risk of accidental loss or damage is on the debtor to the 

extent of any deficiency in any effective insurance coverage; 

 

  3. The secured party may hold as additional security any increase 

or profits (except money) received from the collateral, but money so 

received, unless remitted to the debtor, shall be applied in reduction of 

the secured obligation; 

 

  4. The secured party must keep the collateral identifiable, but 

fungible collateral may be commingled;  and 

 

  5. The secured party may repledge the collateral upon terms which 

do not impair the debtor's right to redeem it. 

 

 C. A secured party is liable for any loss caused by his failure to meet 

any obligation imposed by the preceding Subsections, but does not lose his 

security interest. 

 

 D. A secured party may use or operate the collateral for the purpose of 

preserving the collateral or its value or pursuant to the order of a court of 

appropriate jurisdiction or, except in the case of consumer goods, in the 

manner and to the extent provided in the security agreement. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

207 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1.  Subsection (A) states the duty to preserve collateral imposed 

on a pledge.  In many cases a secured party having collateral in his possession 

may satisfy this duty by notifying the debtor of any act which must be taken 

and allowing the debtor to perform such act himself.  If the secured party 

himself takes action, his reasonable expenses may be added to the secured 

obligation. 

 

Under § 1–102(C) the duty to exercise reasonable care may not be disclaimed by 

agreement, although under that section the parties remain free to determine by 

agreement, in any manner not manifestly unreasonable, what shall constitute 

reasonable care in a particular case. 

 

2. Subsection (B) states rules which apply, unless there is written agreement 

otherwise, in typical situations during the period while the secured party is 

in possession of the collateral. 

 

3. The right of a secured party holding instruments or documents to have them 



endorsed or transferred to him or his order is dealt with in the relevant 

sections of Article 3 (Commercial Paper). 

 

4. This section applies when the secured party has possession of the collateral 

before default, as a pledgee, and also when he has taken possession of the 

collateral after default.  (See §§ 9–501(A) and (B) and 9–503.) Subsection (D) 

permits operation of the collateral in the circumstances stated, and Subsection 

(B)(1) authorizes payment of or provision for expenses of such operation.  

Agreements providing for such operation are common in trust indentures securing 

corporate bonds and are particularly important when the collateral is a going 

business.  Such an agreement cannot, of course, disclaim the duty of care 

established by Subsection (A), nor can it waive or modify the rights of the 

debtor contrary to § 9–501(C). 

 

 Cross References 

 

Point 1:  Section 1–102(C). 

 

Point 3:  Section 3–201. 

 

Point 4:  Section 9–501(B) and Part 5. 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Money"  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes certain rights and obligation of a secured party when he 

has possession of the collateral.  To a limited extent these rights and 

obligations may be altered by agreement. 

 

§ 9–208. Request for statement of account or list of collateral 

 

 A. A debtor may sign a statement indicating what he believes to be the 

aggregate amount of unpaid indebtedness as of a specified date and may send it 

to the secured party with a request that the statement be approved or corrected 

and returned to the debtor.  When the security agreement or any other record 

kept by the secured party identifies the collateral, a debtor may similarly 

request the secured party to approve or correct a list of the collateral. 



 

 B. The secured party must comply with such a request within two weeks 

after receipt by sending a written correction or approval.  If the secured 

party claims a security interest in all of a particular type of collateral 

owned by the debtor, the secured party may indicate that fact in his reply and 

need not approve or correct an itemized list of such collateral.  If the 

secured party without reasonable excuse fails to comply, he is liable for any 

loss caused to the debtor thereby, and;  if the debtor has properly included in 

his request a good faith statement of the obligation or a list of the 

collateral or both, the secured party may claim a security interest only as 

shown in the statement against persons misled by his failure to comply.  If the 

secured party no longer has an interest in the obligation or collateral at the 

time the request is received, he must disclose the name and address of any 

successor in interest known to him, and he is liable for any loss caused to the 

debtor as a result of any failure to so disclose.  A successor in interest is 

not subject to this section until a request is received by him. 

 

 C. A debtor is entitled to such a statement once every six months without 

charge.  The secured party may require payment of a charge not exceeding ten 

dollars ($10.00) for each additional statement furnished. 

 

 D. If the secured party is an organization maintaining branches or branch 

offices, the requests provided for herein shall be sent to the branch or office 

at which the secured transaction was entered into or at which the debtor is 

permitted or required to pay his obligation.  Unless the secured party shall 

otherwise so specify in his statement, the secured party's statement shall be 

deemed to apply only to obligations entered into or payable at such branch or 

office and to any collateral taken at such branch or office.  If such branch or 

office is closed before such a statement is issued, the secured party's 

obligations are not limited to any branch or office. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

208 of the Uniform Commercial Code as adopted by the states, except that 

Subsection (D) has been added in order to clarify the obligations of a secured 

party with multiple branches or offices in a manner similar to the version of 

the Code adopted in California and certain other states. 

 

Commentary.  1. The purpose of this section is to provide a procedure whereby a 

debtor may obtain from the secured party a statement of the amount due on the 

obligation and in some cases a statement of the collateral. 

 

2. The financing statement required to be filed under this article (see § 9–

402) may disclose only that a secured party may have a security interest in 

specified types of collateral owned by the debtor.  Unless a copy of the 

security agreement itself is filed as the financing statement, third parties 

are told neither the amount of the obligation secured nor which particular 

assets are covered.  Since subsequent creditors and purchasers may legitimately 

need more detailed information, it is necessary to provide a procedure under 



which the secured party will be required to make disclosure.  On the other 

hand, the secured party should not be under a duty to disclose details of 

business operations to any casual inquirer or competitor who asks for them.  

This section gives the right to demand disclosure only to the debtor, who will 

typically request a statement in connection with negotiations with subsequent 

creditors and purchasers, or for the purpose of establishing his credit 

standing and proving which of his assets are free of the security interest.  

The secured party is further protected against onerous requests by the 

provisions that he need furnish a statement of collateral only when his own 

records identify the collateral and that, if he claims all of a particular type 

of collateral owned by the debtor, he is not required to approve an itemized 

list. 

 

 Cross References 

 

Point 2:  Section 9–402. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Good faith".  Section 1–201. 

 

"Know".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Receive".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Send".  Section 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

The section creates a mechanism which the debtor may use to check on the status 

of his transaction with the secured party or to obtain proof of that status for 

other creditors or persons. 

 

Part 3. Rights of Third Parties;  Perfected and Unperfected Security 

Interests;  Rules of Priority 

 

§ 9–301. Persons who take priority over unperfected security interests;  rights 

of "lien creditor" 

 



 A. Except as otherwise provided in Subsection (B), an unperfected 

security interest is subordinate to the rights of: 

 

  1. Persons entitled to priority under § 9–312; 

 

  2. A person who becomes a lien creditor before the security 

interest is perfected; 

 

  3. In the case of goods, instruments, documents, and chattel paper, 

a person who is not a secured party and who is a transferee in bulk or 

other buyer not in ordinary course of business to the extent that he 

gives value and receives delivery of the collateral without knowledge of 

the security interests and before it is perfected; 

 

  4. In the case of accounts and general intangibles, a person who is 

not a secured party and who is a transferee to the extent that gives 

value without knowledge of the security interest and before it is 

perfected. 

 

 B. If the secured party files with respect to a purchase money security 

interest before or within 10 days after the debtor receives possession of the 

collateral, he takes priority over the rights of a transferee in bulk or other 

buyer out of the ordinary course of business or of a lien creditor which arise 

between the time the security interest attaches and the time of filing. 

 

 C. A "lien creditor" means a creditor who has acquired a lien on the 

property involved by attachment, levy or the like and includes an assignee for 

benefit of creditors from the time of assignment, and a trustee in bankruptcy 

from the date of the filing of the petition or a receiver in equity from the 

time of appointment. 

 

 D. A person who becomes a lien creditor while a security interest is 

perfected takes subject to the security interest only to the extent that it 

secures advances made before he or she becomes a lien creditor or within 45 

days thereafter or made without knowledge of the lien or pursuant to a 

commitment entered into without knowledge of the lien. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

301 of the Uniform Commercial Code as adopted by the states, except to the 

extent buyers of farm products are given greater protection under § 9–307 of 

this Code, which protection is recognized in this section 9–301. 

 

Commentary.  1. This section lists the classes of persons who take priority 

over an unperfected security interest.  As in § 547 of the Federal Bankruptcy 

Code, the term "perfected" is used to describe a security interest in personal 

property which cannot be defeated in insolvency proceedings or in general by 

creditors.  A security interest is "perfected" when the secured party has taken 

whatever steps are necessary to give him such a perfected interest.  These 



steps are explained in the five following sections (9–302 through 9–306). 

 

2. Section 9–312 states general rules for the determination of priorities among 

conflicting security interests and in addition refers to other sections which 

state special rules of priority in a variety of situations.  The interests 

given priority under § 9–312 and the other sections therein cited take such 

priority in general even over a perfected security interest.  Therefore, 

perfected and other priority interests also take priority over an unperfected 

security interest, and Subsection (A)(1) of this section so states. 

 

3. Subsection (A)(2) provides that an unperfected security interest is 

subordinate to the rights of lien creditors.  The section subordinates the 

unperfected security interest, but does not subordinate the secured debt to the 

competing lien. 

 

4. Subsections (A)(3) and (A)(4) deal with purchasers (other than secured 

parties) of collateral who would take subject to a perfected security interest 

but who are by these Subsections given priority over an unperfected security 

interest.  In the cases of goods and of intangibles of the type whose transfer 

is effected by physical delivery of the representative piece of paper 

(instruments, documents and chattel paper) the purchaser who takes priority 

must both give value and receive delivery of the collateral without knowledge 

of the existing security interest and before perfection (Subsection (A)(3)).  

Thus, even if the purchaser gave value without knowledge and before perfection, 

he would take subject to the security interest if perfection occurred before 

physical delivery of the collateral to him.  The Subsection (A)(3) rule is 

obviously not appropriate where the collateral consists of intangibles and 

there is no representative piece of paper whose physical delivery is the only 

or the customary method of transfer.  Therefore, with respect to such 

intangibles (accounts and general intangibles), Subsection (A) (4) gives 

priority to any transferee who has given value without knowledge and before 

perfection of the security interest. 

 

The term "buyer in ordinary course of business" referred to in Subsection 

(A)(3) is defined in § 1–201(1). 

 

Other secured parties are excluded from Subsections (A)(3) and (A)(4) because 

their priorities are covered in § 9–312 (see point 2 of this comment). 

 

5. Except to the extent provided in Subsection (B), this article does not 

permit a secured party to file or take possession after another interest has 

received priority under Subsection (A) and thereby protect himself against the 

intervening interest.  Subsection (B) gives a grace period for perfection by 

filing as to purchase money security interests only (as defined in § 9–107).  

The grace period runs for ten (10) days after the debtor receives possession of 

the collateral, but operates to cut off only the interests of intervening lien 

creditors, bulk purchasers or other buyers out of the ordinary course of 

business. 

 

6. Subsection (D) deals with the question whether advances under an existing 

security interest in collateral, made after rights of lien creditors have 

attached to that collateral, will take precedence over rights of lien 

creditors.  (See related problems in §§ 9–307(C) and 9–312(G)).  In this 

section, because of the impact of the rule chosen on the question whether the 



security interest for future advances is "protected" under § 6323(3)(2) and (4) 

of the Internal Revenue Code as amended by the Federal Tax Lien Code of 1966, 

the priority of the security interest for future advances over a judgment lien 

is made absolute for 45 days, regardless of knowledge of the secured party 

concerning the judgment lien.  If, however, the advance is made after the 45 

days, the advance will not have priority unless it was made or committed 

without knowledge of the lien obtain by legal proceedings.  The importance of 

the rule chosen for actual conflicts between secured parties making subsequent 

advances and judgment lien creditors may not be great;  but the rule chosen for 

the first 45 days is important in effectuating the intent of the Federal Tax 

Lien Code of 1966. 

 

 Cross References 

 

Section 9–312. 

 

Point 1:  Sections 9–302 through 9–306. 

 

Point 6:  Sections 9–204, 9–307(C) and 9–312(G). 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Buyer in ordinary course of business".  Section 1–201. 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Creditor".  Section 1–201. 

 

"Delivery".  Section 1–201. 

 

"Document".  Section 9–105. 

 

"General intangibles".  Section 9–106. 

 

"Goods".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Purchase money security interest".  Section 9–107. 

 

"Pursuant to commitment".  Section 9–105. 

 

"Representative".  Section 1–201. 

 

"Rights".  Section 1–201. 

 



"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the priorities between unperfected security interests 

(i.e., those where the secured party has not filed required financing statement 

or complied with requirements for taking possession of collateral or for giving 

notice to third parties in possession) and competing liens and interests in the 

collateral. 

 

§ 9–302. When filing is required to perfect security interest;  security 

interests to which filing provisions of this article do not apply 

 

 A. A financing statement must be filed to perfect all security interests 

except the following: 

 

  1. A security interest in collateral in possession of the secured 

party under § 9–305; 

 

  2. A security interest temporarily perfected in instruments or 

documents without delivery under § 9–304 or in proceeds for a 10-day 

period under § 9–306; 

 

  3. A security interest created by an assignment of a beneficial 

interest in a trust or a decedent's estate; 

 

  4. A purchase money security interest in consumer goods;  but 

filing is required for a motor vehicle required to be registered by 

applicable law;  and fixture filing is required for priority over 

conflicting interests in fixtures to the extent provided in § 9–313; 

 

  5. An assignment of accounts which does not alone (or in 

conjunction with other assignments to the same assignee) transfer a 

significant part of the outstanding accounts of the assignor; 

 

  6. A security interest of a collecting bank or arising under the 

Article on Sales (see § 9–113) or covered in Subsection (C) of this 

section; 

 

  7. An assignment for the benefit of A the creditors of the 

transferor, and subsequent transfers by the assignee thereunder; 

 

  8. A security interest in a deposit account, which interest is 

perfected instead:  (i) automatically upon the execution of the security 

agreement when the deposit account is maintained with the secured party;  

and (ii) when notice thereof is given in writing to the organization with 

whom the deposit account is maintained (if different than the secured 

party);  and 

 

  9. A security interest in or claim under any policy of insurance, 



including unearned premiums, which interest is perfected instead when 

notice thereof is given in writing to the insurer. 

 

 B. If a secured party assigns a perfected security interest, no filing 

under this article is required in order to continue the perfected status of the 

security interest against creditors of and transferees from the original 

debtor. 

 

 C. The filing of a financing statement otherwise required by this article 

is not necessary or effective to perfect a security interest in property 

subject to: 

 

  1. A statute or treaty of the United States which provides for a 

national or international registration or a national or international 

certificate of title or which specifies a place of filing different from 

that specified in this article for filing of the security interest;  or 

 

  2. Any Navajo law which provides for the registration of title or 

liens on motor vehicles or other personal property, but during any period 

in which collateral is inventory held for sale by a person who is in the 

business of selling goods of that kind, the filing provisions of this 

article (Part 4) apply to a security interest in that collateral created 

by him as debtor;  or 

 

  3. A certificate of title statute of another jurisdiction under the 

law of which indication of a security interest on the certificate is 

required as a condition of perfection (§ 9–103(B)). 

 

 D. Compliance with a statute or treaty described in Subsection (C) is 

equivalent to the filing of a financing statement under this article, and a 

security interest in property subject to the statute or treaty can be perfected 

only by compliance therewith except as provided in § 9–103 on multiple state 

transactions.  Duration and renewal of perfection of a security interest 

perfected by compliance with the statute or treaty are governed by the 

provisions of the statute or treaty;  in other respects the security interest 

is subject to this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

302 of the Uniform Commercial Code as adopted by the states, except that this 

section makes certain adjustments because this Code does not presently include 

Article 4 or 8 of the Uniform Commercial Code and because this Code follows the 

approach taken in California to the perfection of security interests in deposit 

accounts and insurance policies. 

 

Commentary.  1. Subsection (A) states the general rule that to perfect a 

security interest under this article a financing statement must be filed.  

Subsections (A) (1)(A) (9) exempt from the filing requirement the transactions 

described.  Subsection (C) further sets out certain transactions to which the 



filing provisions of this article do not apply, but it does not defer to 

another statute on the filing of inventory security interests.  The cases 

recognized are those where suitable alternative systems for giving public 

notice of a security interest are available.  Subsection (D) states the 

consequences of such other form of notice. 

 

Section 9–303 states the time when a security interest is perfected by filing 

or otherwise.  Part 4 of the Article deals with the mechanics of filing:  place 

of filing, form of financing statement and so on. 

 

2. There is no requirement of filing when the secured party has possession of 

the collateral in a pledge transaction (Subsection (A)(1)).  Section 9–305 

should be consulted on what collateral may be pledged and on the requirements 

of possession. 

 

3. Under this article, filing is not effective to perfect a security interest 

in instruments.  (See § 9–304(A)). 

 

4. Where goods subject to a security interest are left in the debtor's 

possession, the only permanent exception from the general filing requirement is 

that stated in Subsection (A)(4):  purchase money security interests in 

consumer goods.  For temporary exceptions, see §§ 9–304(E)(1) and 9–306. 

 

Although the security interests described in Subsection (A)(4) are perfected 

without filing, § 9–307(B) provides that unless a financing statement is filed 

certain buyers may take free of the security interest even though perfected.  

See that section and the Comment thereto. 

 

On filing for security interests in motor vehicles under certificate of title 

laws, see Subsection (C) of this section. 

 

5. A financing statement must be filed to perfect a security interest in 

accounts except for the transactions described in Subsection (A)(5) and (7).  

It should be noted that this article applies to sales of accounts and chattel 

paper as well as to transfers thereof for security (§ 9–102(A)(2));  the filing 

requirement of this section applies both to sales and to transfers thereof for 

security.  This article adopts that filing requirement, on the theory that 

there is no valid reason why public notice is less appropriate for assignments 

of accounts than for any other type of nonpossessory interest.  Section 9–305, 

furthermore, excludes accounts from the types of collateral which may be the 

subject of a possessory security interest:  filing is thus the only means of 

perfection contemplated by this article.  See § 9–306 on accounts as proceeds. 

 

The purpose of the Subsection (A)(5) exemption is to save from ex post facto 

invalidation casual or isolated assignments.  Any person who regularly takes 

assignments of any debtor's accounts should file.  In this connection § 9–

104(F) which excludes certain transfers of accounts from the Article should be 

consulted. 

 

Assignments of interests in trusts and estates are not required to be filed 

because they are often not thought of as collateral comparable to the types 

dealt with by this article.  Assignments for the benefit of creditors are not 

required to be filed because they are not financing transactions and the debtor 

will not ordinarily be engaging in further credit transactions. 



 

6. With respect to the Subsection (A)(6) exemptions, see the sections cited 

therein and Comments thereto. 

 

7. The following example will explain the operation of Subsection (B):  Buyer 

buys goods from Seller who retains a security interest in them which he 

perfects.  Seller assigns the perfected security interest to X. The security 

interest, in X's hands and without further steps on his part, continues 

perfected against Buyer's transferees and creditors.  If, however, the 

assignment from Seller to X was itself intended for security (or was a sale of 

accounts or chattel paper), X must take whatever steps may be required for 

perfection in order to be protected against Seller's transferees and creditors. 

 

8. Subsection (C) exempts from the filing provisions of this article 

transactions as to which an adequate system of filing, Navajo, state or 

federal, has been set up outside this article and Subsection (D) makes clear 

that when such a system exists perfection of a relevant security interest can 

be had only through compliance with that system (i.e., filing under this 

article is not a permissible alternative).  Examples of the type of federal 

statute referred to in Subsection (C)(1) are the provisions of 17 U.S.C. §§ 28, 

30 (copyrights), 49 U.S.C. § 1403 (aircraft), 49 U.S.C. § 20(3) (railroads).  

The Assignment of Claims Code of 1940, as amended, provides for notice to 

contracting and disbursing officers and to sureties on bonds but does not 

establish a national filing system and therefore is not within the scope of 

Subsection (C)(1).  An assignee of a claim against the United States, who must 

of course comply with the Assignment of Claims Code, must also file under this 

article in order to perfect his security interest against creditors and 

transferees of his assignor. 

 

Some states have enacted central filing statutes with respect to security 

transactions in kinds of property which are of special importance in the local 

economy.  Subsection (C) adopts such statutes as the appropriate filing system 

for such property. 

 

In addition to such central filing statutes many states have enacted 

certificates of title laws covering motor vehicles and the like.  Subsection 

(C) exempts transactions covered by such laws from the filing requirements of 

this article.  For a discussion of the operation of state motor vehicle 

certificate of title laws in interstate contexts, see Comment 4 to § 9–103. 

 

9. Perfection of a security interest under a state or federal statute of the 

type referred to in Subsection (C) has all the consequences of perfection under 

the provisions of this article, Subsection (D). 

 

 Cross References 

 

Point 1:  Section 9–303 and Part 4. 

 

Point 2:  Section 9–305. 

 

Point 3:  Section 9–304(A). 

 

Point 4:  Section 9–307(B). 

 



Point 5:  Section 9–102(A)(2), 9–104(F) and 9–305. 

 

Point 6:  Section 9–113. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Delivery".  Section 1–201. 

 

"Document".  Section 9–105. 

 

"Equipment".  Section 9–109. 

 

"Fixture".  Section 9–313. 

 

"Fixture filing".  Section 9–313. 

 

"Instrument".  Section 9–105. 

 

"Inventory".  Section 9–109. 

 

"Proceeds".  Section 9–306. 

 

"Purchase".  Section 1–201. 

 

"Purchase money security interest".  Section 9–107. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when it is not necessary to file a financing statement 

in order to perfect a security interest in particular types of collateral.  In 

certain cases, alternative methods of perfection are stated. 

 

§ 9–303. When security interest is perfected;  continuity of perfection 

 

 A. A security interest is perfected when it has attached and when all of 

the applicable steps required for perfection have been taken.  Such steps are 

specified in §§ 9–302, 9–304, 9–305, and 9–306.  If such steps are taken before 

the security interest attaches, it is perfected at the time when it attaches. 



 

 B. If a security interest is originally perfected in any way permitted 

under this article and is subsequently perfected in some other way under this 

article, without an intermediate period when it was unperfected, the security 

interest shall be deemed to be perfected continuously for the purposes of this 

article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

303 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1.  The term "attach" is used in this article to describe the 

point at which property becomes collateral subject to a security interest.  The 

requisites for attachment are stated in § 9–203.  When it attaches a security 

interest may be either perfected or unperfected. "Perfected" means that the 

secured party has taken all the steps required by this article as specified in 

the several sections listed in Subsection (A).  A perfected security interest 

may still be or become subordinate to other interests (see § 9–312), but in 

general after perfection the secured party is protected against creditors and 

transferees of the debtor and in particular against any representative of 

creditors in insolvency proceedings instituted by or against the debtor.  

Subsection (A) states the truism that the time of perfection is when the 

security interest has attached and any necessary steps for perfection (such as 

taking possession or filing) have been taken.  If the steps for perfection have 

been taken in advance (as when the secured party files a financing statement 

before giving value or before the debtor acquires rights in the collateral), 

then the interest is perfected automatically when it attaches. 

 

2. The following example will illustrate the operation of Subsection (B):  A 

bank which has issued a letter of credit honors drafts drawn under the credit 

and receives possession of the negotiable bill of lading covering the goods 

shipped.  Under §§ 9–304(B) and 9–305 the bank now has a perfected security 

interest in the document and the goods.  The bank releases the bill of lading 

to the debtor for the purpose of procuring the goods from the carrier and 

selling them.  Under § 9–304(E) the bank continues to have a perfected security 

interest in the document and goods for 21 days.  The bank files a financing 

statement before the expiration of the 21-day period.  Its security interest 

now continues perfected for as long as the filing is good.  The goods are sold 

by the debtor.  The bank continues to have a security interest in the proceeds 

of the sale to the extent stated in § 9–306. 

 

If the successive stages of the bank's security interest succeed each other 

without an intervening gap, the security interest is "continuously perfected" 

and the date of perfection is when the interest first became perfected (i.e., 

in the example given, when the bank received possession of the bill of lading 

against honor of the drafts).  If, however, there is a gap between stages-for 

example, if the bank does not file until after the expiration of the 21-day 

period specified in § 9–304(E), the collateral still being in the debtor's 

possession-then, the chain being broken, the perfection is no longer 



continuous.  The date of perfection would now be the date of filing (after 

expiration of the 21-day period);  the bank's interest might now become subject 

to attack under § 547 of the Federal Bankruptcy Code and would be subject to 

any interests arising during the gap period which under § 9–301 take priority 

over an unperfected security interest. 

 

The rule of Subsection (B) would also apply to the case of collateral brought 

into this jurisdiction subject to a security interest which become perfected in 

another state or jurisdiction.  See § 9–103(A)(4). 

 

 Cross References 

 

Sections 9–302, 9–304, 9–305 and 9–306. 

 

Point 1:  Sections 9–204 and 9–312. 

 

Point 2:  Sections 9–103(A)(4) and 9–301. 

 

 Definitional Cross References 

 

"Attach".  Section 9–203. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section deals with the consequences of changes in circumstances which may 

cause a "perfected" security interest to become "unperfected" without further 

action by one or both of the parties. 

 

§ 9–304. Perfection of security interest in instruments, documents and goods 

covered by documents;  perfection by permissive filing;  temporary perfection 

without filing or transfer of possession 

 

 A. A security interest in chattel paper or negotiable documents may be 

perfected by filing.  A security interest in money or instruments (other than 

instruments which constitute part of chattel paper) can be perfected only by 

the secured party's taking possession, except as provided in Subsections (D) 

and (E) of this section and § 9–306(B) and (C) on proceeds. 

 

 B. During the period that goods are in the possession of the issuer of a 

negotiable document therefor, a security interest in the goods is perfected by 

perfecting a security interest in the document, and any security interest in 

the goods otherwise perfected during such period is subject thereto. 

 

 C. A security interest in goods in the possession of a bailee other than 

one who has issued a negotiable document therefor is perfected by issuance of a 

document in the name of the secured party or by the bailee's receipt of 

notification of the secured party's interest or by filing as to the goods. 

 

 D. A security interest in instruments or negotiable documents is 

perfected without filing or the taking of possession for a period of 21 days 

from the time it attaches to the extent that it arises for new value given 

under a written security agreement. 



 

 E. A security interest remains perfected for a period of 21 days without 

filing where a secured party having a perfected security interest in an 

instrument, a negotiable document or goods in possession of a bailee other than 

one who has issued a negotiable document therefor: 

 

  1. Makes available to the debtor the goods or documents 

representing the goods for the purpose of ultimate sale or exchange or 

for the purpose of loading, unloading, storing, shipping, transshipping, 

manufacturing, processing or otherwise dealing with them in a manner 

preliminary to their sale or exchange, but priority between conflicting 

security interests In the goods is subject to § 9–312(C);  or 

 

  2. Delivers the instrument to the debtor for the purpose of 

ultimate sale or exchange or of presentation, collection, renewal or 

registration of transfer. 

 

 F. After the 21-day period in Subsections (D) and (E) perfection depends 

upon compliance with applicable provisions of this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

304 of the Uniform Commercial Code as adopted by the states, except as to 

certain adjustments which were necessary because this Code does not contain an 

Article 8 of the Uniform Commercial Code regarding certificated securities. 

 

Commentary.  1. For most types of property, filing and taking possession are 

alternative methods of perfection.  For some types of intangibles (i.e., 

accounts and general intangibles) filing is the only available method (see § 9–

305 and Point 1 of Comment thereto).  With respect to instruments Subsection 

(A) provides that, except for the cases of "temporary perfection" covered in 

Subsections (D) and (E), taking possession is the only available method of 

perfection.  That rule is based on the thought that where the collateral 

consists of instruments, it is universal practice for the secured party to take 

possession of them in pledge;  any surrender of possession to the debtor is for 

a short time;  therefore it would be unwise to provide the alternative of 

perfection for a long period by filing which, since it in no way corresponds 

with commercial practice, would serve no useful purpose.  For similar reasons, 

filing is not permitted as to money. 

 

Subsection (A) further provides that filing is available as a method of 

perfection for security interests in chattel paper and negotiable documents, 

which also come within § 9–305 on perfection by possession.  Chattel paper is 

sometimes delivered to the assignee, sometimes left in the hands of the 

assignor for collection;  Subsection (A) allows the assignee to perfect his 

interest by filing in the latter case.  Negotiable documents may be, and 

usually are, delivered to the secured party, and Subsection (A) allows an 

alternative method of perfection.  Perfection of an interest in goods through a 

non-negotiable document is covered in Subsection (C). 



 

2. Subsection (B) takes the position that, so long as a negotiable document 

covering goods is outstanding, title to the goods is, so to say, locked up in 

the document, and the proper way of dealing with such goods is through the 

document.  Perfection therefore is to be made with respect to the document and, 

when made, automatically, carries over to the goods.  Any interest perfected 

directly in the goods while the document is outstanding (for example, a chattel 

mortgage type of security interest on goods in a warehouse) is subordinated to 

an outstanding negotiable document. 

 

3. Subsection (C) takes a different approach to the problem of goods covered by 

a non-negotiable document or otherwise in the possession of a bailee who has 

not issued a negotiable document.  Here title to the goods is not looked on as 

being locked up in the document, and the secured party may perfect his interest 

directly in the goods by filing as to them.  The Subsection states two other 

methods of perfection:  issuance of the document in the secured party's name 

(as consignee of a straight bill of lading or the person to whom delivery would 

be made under a non-negotiable warehouse receipt), and receipt of notification 

of the secured party's interest by the bailee which, under § 9–305, is looked 

on as equivalent to taking possession by the secured party. 

 

4. Subsections (D) and (E) give perfected status to security interests in 

instruments and documents for a short period although there has been no filing 

and the collateral is in the debtor's possession.  There are a variety of 

legitimate reasons—some of them are described in Subsections (E)(1) and (E)(2)—

why such collateral has to be temporarily released to a debtor, and no useful 

purpose would be served by cluttering the files with records of such 

exceedingly short term transactions.  Under Subsection (D) the 21-day 

perfection runs from the date of attachment.  There is no limitation on the 

purpose for which the debtor is in possession, but the secured party must have 

given new value under a written security agreement.  Under Subsection (E) the 

21-day perfection runs from the date a secured party who already has a 

perfected security interest turns over the collateral to the debtor (an example 

is a bank which has acquired a bill of lading by honoring drafts drawn under a 

letter of credit and subsequently turns over the bill of lading to its 

customer).  There is no new value requirement, but the turnover must be for one 

or more of the purposes stated in Subsections (E)(1) and (E)(2).  Note that 

while Subsection (D) is restricted to instruments and negotiable documents, 

Subsection (E) extends to goods covered by non-negotiable documents as well.  

Thus, the letter of credit bank referred to in the example could make a 

Subsection (E) turn-over without regard to the form of the bill of lading, 

provided that, in the case of a non-negotiable document, it had previously 

perfected its interest under one of the methods stated in Subsection (C).  But 

note that the discussion of Subsection (E) in this comment deals only with 

perfection.  Priority of a security interest in inventory after surrender of 

the document depends on compliance with the requirements of § 9–312(C) on 

notice to prior inventory financer. 

 

Finally, it should be noted that the 21 days applies only to the documents and 

to the goods obtained by surrender thereof.  If the goods are sold, the 

security interest will continue in proceeds for only 10 days under § 9–306, 

unless a further perfection occurs as to the security interest in proceeds. 

 

 Cross References 



 

Sections 9–302, 9–305 and 9–312(C). 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Document".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Receives" notification.  Section 9–201. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201 

 

"Value".  Section 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the means for handling and perfecting collateral in the 

form of "instruments", "chattel paper", "documents", and goods covered by 

"documents".  Among other things, the section describes how the secured party 

handles goods which are in the possession of warehousemen or other "bailees" 

who issue either a "negotiable" or "non-negotiable" document which represents 

rights with respect to the goods in his possession. 

 

§ 9–305. When possession by secured party perfects security interest without 

filing 

 

 A security interest in letters of credit and advices of credit, goods, 

instruments, money, negotiable documents, or chattel paper may be perfected by 

the secured party's taking possession of the collateral.  If such collateral 

other than goods covered by a negotiable document is held by a bailee, the 

secured party is deemed to have possession from the time the bailee receives 

notification of the secured party's interest.  A security interest is perfected 

by possession from the time possession is taken without back and continues only 

so long as possession is retained, unless otherwise specified in this article.  

The security interest maybe otherwise perfected as provided in this article 

before or after the period of possession by the secured party. 

 

 History 

 



CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

305 of the Uniform Commercial Code as adopted by the states, except for the 

adjustment for certificated securities which are treated like other instruments 

because this Code does not presently include Article 8 of the Uniform 

Commercial Code. 

 

Commentary.  1. As under the common law of pledge, no filing is required by 

this article to perfect a security interest where the secured party has 

possession of the collateral. (Compare § 9–302(A)(1)).  This section permits a 

security interest to be perfected by transfer of possession only when the 

collateral is goods, instruments, documents or chattel paper:  that is to say, 

accounts and general intangibles are excluded.  A security interest in accounts 

and general intangibles—property not ordinarily represented by any writing 

whose delivery operates to transfer the claim—may under this article be 

perfected only by filing, and this rule would not be affected by the fact that 

a security agreement or other writing described the assignment of such 

collateral as a "pledge".  Section 9–302(A)(5) exempts from filing certain 

assignments of accounts which are out of the ordinary course of financing:  

such exempted assignments are perfected when they attach under § 9–303(A);  

they do not fall within this section. 

 

2. Possession may be by the secured party himself or by an agent on his behalf.  

It is, of course, clear, however, that the debtor or person controlled by him 

cannot qualify as such an agent for the secured party.  See also the last 

sentence of § 9–205.  Where the collateral (except for goods covered by a 

negotiable document) is held by a bailee, the time of perfection of the 

security interest, under the second sentence of the section, is when the bailee 

receives notification of the secured party's interest.  It is not necessary for 

the bailee to attorn to the secured party or acknowledge that the bailee now 

holds on behalf of the secured party. 

 

3. The third sentence of this section rejects the "equitable pledge" theory of 

relation back, under which the taking possession was deemed to relate back to 

the date of the original security agreement.  Where a pledge transaction is 

contemplated, perfection dates only from the time possession is taken, although 

a security interest may attach, unperfected, before that time under the 

rules.stated in § 9–204.  The only exception to this rule is the short 21-day 

period of perfection provided in § 9–304(D) and (E) during which a debtor may 

have possession of specified collateral in which there is a perfected security 

interest. 

 

 Cross References 

 

Sections 9–204, 9–302, 9–303, and 9–304. 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Collateral" § 9–105. 



 

"Documents".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Instruments".  Section 9–105. 

 

"Receives" notification.  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the circumstances under which possession by the secured 

party or his agents is sufficient to "perfect" a security interest in 

collateral. 

 

§ 9–306. "Proceeds";  secured party's rights on disposition of collateral 

 

 A. "Proceeds" includes whatever is received upon the sale, exchange, 

collection or other disposition of collateral or proceeds.  Insurance payable 

by reason of loss or damage to the collateral is proceeds except to the extent 

that it is payable to a person other than a party to the security agreement.  

Money, checks, deposit accounts, and the like are "cash proceeds".  All other 

proceeds are "non-cash proceeds". 

 

 B. Except where this article otherwise provides, a security interest 

continues in collateral notwithstanding sale, exchange or other disposition 

thereof, unless the disposition was authorized by the secured party in the 

security agreement or otherwise, and also continues in any identifiable 

proceeds including collections received by the debtor. 

 

 C. The security interest in proceeds is a continuously perfected security 

interest if the interest in the original collateral was perfected, but it 

ceases to be a perfected security interest and becomes unperfected 10 days 

after receipt of the proceeds by the debtor unless: 

 

  1. A filed financing statement covers the original collateral and 

the proceeds are collateral in which a security interest may be perfected 

by filing in the office or offices where the financing statement has been 

filed and, if the proceeds are acquired with cash proceeds, the 

description of collateral in the financing statement indicates the types 

of property constituting the proceeds;  or 

 

  2. A filed financing statement covers the original collateral and 

the proceeds are identifiable cash proceeds;  or 

 

  3. The security interest in the proceeds is perfected before the 

expiration of the 10 day period.  Except as provided in this section, a 

security interest in proceeds can be perfected only by the methods or 

under the circumstances permitted in this article for original collateral 

of the same type. 



 

 D. In the event of insolvency proceedings instituted by or against a 

debtor, a secured party with a perfected security interest in proceeds has a 

perfected security interest only in the following proceeds: 

 

  1. In identifiable non-cash proceeds and in separate deposit 

accounts containing only proceeds; 

 

  2. In identifiable cash proceeds in the form of money which is 

neither commingled with other money nor deposited in a deposit account 

prior to the insolvency proceedings; 

 

  3. In identifiable cash proceeds in the form of checks and the like 

which are not deposited in a deposit account prior to the insolvency 

proceedings;  and 

 

  4. In all cash and deposit accounts of the debtor in which proceeds 

have been commingled with other funds, but the perfected security 

interest under this paragraph (4) is: 

 

   a. Subject to any right to set-off, and 

 

   b. Limited to an amount not greater than the amount of any 

cash proceeds received by the debtor within 10 days before the 

institution of the insolvency proceedings less the sum of (i) the 

payments to the secured party on account of cash proceeds received by the 

debtor during such period;  and (ii) the cash proceeds received by the 

debtor during such period to which the secured party is entitled under 

Subsection (D)(1)-(3). 

 

 E. If a sale of goods results in an account or chattel paper which is 

transferred by the seller to a secured party, and if the goods are returned to 

or are repossessed by the seller or the secured party, the following rules 

determine priorities: 

 

  1. If the goods were collateral at the time of sale for an 

indebtedness of the seller which is still unpaid, the original security 

interest attaches again to the goods and continues as a perfected 

security interest if it was perfected at the time when the goods were 

sold.  If the security interest was originally perfected by a filing 

which is still effective, nothing further is required to continue the 

perfected status;  in any other case, the secured party must take 

possession of the returned or repossessed goods or must file. 

 

  2. An unpaid transferee of the chattel paper has a security 

interest in the goods against the transferor.  Such security interest is 

prior to a security interest asserted under paragraph (1) to the extent 

that the transferee of the chattel paper was entitled to priority under § 

9–308. 

 

  3. An unpaid transferee of the account has a security interest in 

the goods against the transferor.  Such security interest is subordinate 

to a security interest asserted under paragraph (1). 

 



  4. A security interest of an unpaid transferee asserted under 

paragraph (2) or (3) must be perfected for protection against creditors 

of the transferor and purchasers of the returned or repossessed goods. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

306 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. This section states a secured party's right to the proceeds 

received by a debtor on disposition of collateral and states when his interest 

in such proceeds is perfected.  It makes clear that insurance proceeds from 

casualty loss of collateral are proceeds within the meaning of this section.  

As to the proceeds of consigned goods, see § 9–114 and the Comment thereto. 

 

2. A. This section provides rules for insolvency proceedings.  Subsections 

(D)(1)-(3) substitute specific rules of identification for general principles 

of tracing.  Subsection (D)(4) limits the security interest in proceeds not 

within these rules to an amount of the debtor's cash and deposit accounts not 

greater than cash proceeds received within 10 days of insolvency proceedings 

less the cash proceeds during this period already paid over and less the 

amounts for which the security interest is recognized under Subsection 

(D)(1)-(3). 

 

B. Subsections (B) and (C) make clear that the three-month period for 

calculating a voidable preference in bankruptcy begins with the date of the 

secured party's obtaining the security interest in the original collateral and 

not with the date of his obtaining control of the proceeds.  The interest in 

the proceeds "continues" as a perfected interest if the original interest was 

perfected;  but the interest ceases to be perfected after the expiration of 10 

days unless a filed financing statement covered the original collateral and the 

proceeds are collateral of a type as to which a security interest could be 

perfected by a filing in the same office or unless the secured party perfects 

his interest in the proceeds themselves-i.e., by filing a financing statement 

covering them or by taking possession.  See § 9–312(F) and Comment thereto for 

priority of rights in proceeds perfected by a filing as to original collateral. 

 

C. Where cash proceeds are deposited into the debtor's checking account and 

paid out in the operation of the debtor's business, recipients of the funds of 

course take free of any claim which the secured party may have in them as 

proceeds when such payments and transfers occur in the ordinary course of 

business.  The law of fraudulent conveyances would no doubt in appropriate 

cases support recovery of proceeds by a secured party from a transferee out of 

ordinary course or otherwise in collusion with the debtor to defraud the 

secured party. 

 

3. In most cases when a debtor makes an unauthorized disposition of collateral, 

the security interest under this article, continues in the original collateral 

in the hands of the purchaser or other transferee.  That is to say, since the 

transferee takes subject to the security interest, the secured party may 



repossess the collateral from him or in an appropriate case maintain an action 

for conversion.  Subsection (B) codifies this rule.  The secured party may 

claim both proceeds and collateral, but may of course have only one 

satisfaction. 

 

In many cases a purchaser or other transferee of collateral will take free of a 

security interest, and in such cases the secured party's only right will be to 

proceeds.  The transferee will take free whenever the disposition was 

authorized, which authorization may be contained in the security agreement or 

otherwise given.  The right to proceeds, either under the rules of this section 

or under specific mention thereof in a security agreement or financing 

statement, does not in itself constitute an authorization of sale. 

 

Section 9–301 states when certain transferees take free of unperfected security 

interests.  Section 9–307 on goods, § 9–308 on chattel paper and instruments 

and § 9–309 on negotiable instruments, negotiable documents and securities 

state when purchasers of such collateral take free of a security interest even 

though the disposition was not authorized. 

 

4. Subsection (E) states rules to determine priorities when collateral which 

has been sold is returned to the debtor:  for example, goods returned to a 

department store by a dissatisfied customer.  The most typical problems involve 

sale and return of inventory, but the Subsection can also apply to equipment.  

Subsection (E)(1) of this section reinforces the rule of § 9–205:  as between 

secured party and debtor (and debtor's trustee in bankruptcy) the original 

security interest continues on the returned goods.  Whether or not the security 

interest in the returned goods is perfected depends upon factors stated in the 

text. 

 

Subsections (E)(2), (3) and (4) deal with a different aspect of the returned 

goods situation.  Assume that a dealer has sold an automobile and transferred 

the chattel paper or the account arising on the sale to Bank X (which had not 

previously financed the car as inventory).  Thereafter the buyer of the 

automobile rightfully rescinds the sale, say for breach of warranty, and the 

car is returned to the dealer.  Subsection (E)(2) gives the bank as transferee 

of the chattel paper or the account a security interest in the car against the 

dealer.  For protection against dealer's creditors or purchasers from him 

(other than buyers in the ordinary course of business, see § 9–307), Bank X as 

the transferee, under Subsection (E)(4), must perfect its interest by taking 

possession of the car or by filing as to it.  Perfection of his original 

interest in the chattel paper or the account does not automatically carry over 

to the returned car, as it does under Subsection (E)(1) where the secured party 

originally financed the dealer's inventory. 

 

In the situation covered by Subsections (E)(2) and (E)(3) a secured party who 

financed the inventory and a secured party to whom the chattel paper or the 

account was transferred may both claim the returned goods-the inventory 

financer under Subsection (E)(1), the transferee under Subsections (E)(2) and 

(E)(3).  With respect to chattel paper, § 9–308 regulates the priorities.  With 

respect to an account, Subsection (E)(3) subordinates the security interest of 

the transferee of the account to that of the inventory financer.  However, if 

the inventory security interest was unperfected, the transferee's interest 

could become entitled to priority under the rules stated in § 9–312(E). 

 



In cases of repossession by the dealer and also in cases where the chattel was 

returned to the dealer by the voluntary act of the account debtor, the dealer's 

position may be that of a mere custodian;  he may be an agent for resale, but 

without any other obligation to the holder of the chattel paper;  he may be 

obligated to repurchase the goods, the chattel paper or the account from the 

secured party or to hold it as collateral for a loan secured by a transfer of 

the chattel paper or the account. 

 

If the dealer thereafter sells the goods to a buyer in ordinary course of 

business in any of the foregoing cases, the buyer is fully protected under § 2–

403(B) as well as under § 9–307(A), whichever is technically applicable. 

 

 Cross References 

 

Sections 9–307, 9–308 and 9–309. 

 

Point 3:  Sections 1–205 and 9–301. 

 

Point 4:  Sections 2–403(B), 9–205 and 9–312. 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Bank".  Section 1–201. 

 

"Chattel paper".  Section 9–105. 

 

"Check".  Sections 3–104 and 9–105. 

 

"Collateral".  Section 9–105. 

 

"Creditors".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Deposit account".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Insolvency proceedings".  Section 1–201. 

 

"Money".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 



 Special Plain Language Comment 

 

This section states rules which govern in various circumstances the treatment 

of "proceeds" which arise upon the sale or other disposition of collateral.  

This section also describes the treatment of goods which are returned to or 

recovered by a seller. 

 

§ 9–307. Protection of buyers of goods 

 

 A. A buyer of goods in ordinary course of business (§ 1–201(J)) takes 

free of a security interest created by his seller even though the security 

interest is perfected and even though the buyer knows of its existence. 

 

 B. In the case of consumer goods, a buyer takes free of a security 

interest even though perfected if he buys without knowledge of the security 

interest, for value and for his own personal, family or household purposes. 

 

 C. A buyer of goods other than a buyer in ordinary course of business 

(Subsection (A) of this section) takes free of a security interest to the 

extent that it secures future advances made after the secured party acquires 

knowledge of the purchase, or more than 45 days after the purchase, whichever 

first occurs, unless made pursuant to a commitment entered into without 

knowledge of the purchase and before the expiration of the 45-day period. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

307 of the Uniform Commercial Code as adopted by the states, except that like 

California and other states, this section does not deny protection to buyers in 

the ordinary course of business of farm products as provided in the Official 

Text or to consumer purchasers of consumer goods without knowledge of the 

security interest. 

 

Commentary.  1. This section states when buyers of goods take free of a 

security interest even though perfected.  A buyer who takes free of a perfected 

security interest of course takes free of an unperfected one.  Section 9–301 

should be consulted to determine what purchasers, in addition to the buyers 

covered in this section, take free of an unperfected security interest. 

 

Article 2 (Sales) states general rules on purchase of goods from a seller with 

defective or voidable title (§ 2–403). 

 

2. The definition of "buyer in ordinary course of business" in § 1–201(1) 

restricts the application of Subsection (A) to buyers (except pawnbrokers) 

"from a person in the business of selling goods of that kind".  Thus, the 

Subsection applies, in the terminology of this article, primarily to inventory 

and farm products.  The buyer in ordinary course of business is defined as one 

who buys "in good faith and without knowledge that the sale to him is in 

violation of the ownership rights or security interest of a third party".  This 

section provides that such a buyer takes free of a security interest, even 



though perfected, and although he knows that the security interest exists.  

Reading the two provisions together, it results that the buyer takes free if he 

merely knows that there is a security interest which covers the goods, but 

takes subject to the security interest if he knows, in addition, that the sale 

is in violation of some term in the security agreement not waived by the words 

or conduct of the secured party. 

 

The limitations which this section imposes on the persons who may take free of 

a security interest apply of course only to unauthorized sales by the debtor.  

If the secured party has authorized the sale in the security agreement or 

otherwise, the buyer takes free without regard to the limitations of this 

section.  Section 9–306 states the right of a secured party to the proceeds of 

a sale, authorized or unauthorized. 

 

3. Subsection (B) deals with buyers of "consumer goods" (defined in § 9–109).  

Under § 9–301(A)(4) no filing is required to perfect a purchase money interest 

in consumer goods subject to this Subsection except motor vehicles required to 

be registered;  filing is required to perfect security interests in such goods 

other than purchase money interests and, registration is required for motor 

vehicles, even in the case of purchase money interests. (The special case of 

fixtures has added complications that are apart from the point of this 

discussion.) 

 

Under Subsection (B) a buyer of consumer goods takes free of a security 

interest even though perfected:  (a) if he buys without knowledge of the 

security interest;  (b) for value;  and (c) for his own personal, family, or 

household purposes.  As to purchase money security interests which are 

perfected without filing under § 9–302(A)(4):  A secured party may file a 

financing statement (although filing is not required for perfection).  However, 

whether or not the secured party files, a buyer who meets the qualifications 

stated in the preceding sentence takes free of the security interest.  So long 

as the security interest remains unperfected, not only the buyers described in 

Subsection (B), but the purchasers described in § 9–301 will take free of the 

interest.  In any event, after compliance by a secured party with the 

applicable certificate of title law, all subsequent buyers, under the rule of 

Subsection (B), are subject to the security interest.  Thus, consumer 

purchasers are deemed to have knowledge of security interests reflected on the 

registration title documents for motor vehicles. 

 

4. Although a buyer is of course subject to the Code's system of notice from 

filing or possession, Subsection (C) makes clear that he will not be subject to 

future advances under a security interest after the secured party has knowledge 

that the buyer has purchased the collateral and in any event after 45 days 

after the purchase unless the advances were made pursuant to a commitment 

entered into before the expiration of the 45 days and without knowledge of the 

purchase.  Of course, a buyer in ordinary course who takes free of the security 

interest under Subsection (A) is not subject to any future advances. (Compare 

§§ 9–301(D) and 9–312(G)). 

 

 Cross References 

 

Point 1:  Sections 2–403 and 9–301. 

 

Point 2:  Section 9–306. 



 

Point 3:  Sections 9–301 and 9–302. 

 

Point 4:  Sections 9–301(D) and 9–312(G). 

 

 Definitional Cross References 

 

"Buyer in ordinary course of business".  Section 1–201. 

 

"Consumer goods".  Section 9–109. 

 

"Goods".  Section 9–105. 

 

"Knows" and "Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Purchase".  Section 1–201. 

 

"Pursuant to commitment".  Section 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes when buyers of goods are protected from continuing 

security interests created by their sellers and when the secured parties of the 

sellers retain the right to foreclose upon the goods in order to satisfy the 

obligations of the seller. 

 

§ 9–308. Purchase of chattel paper and instruments 

 

 A purchaser of chattel paper or an instrument who gives new value and 

takes possession of it in the ordinary course of his business has priority over 

a security interest in the chattel paper or instrument: 

 

 A. Which is perfected under § 9–304 (permissive filing and temporary 

perfection) or under § 9–306 (perfection as to proceeds) if he acts without 

knowledge that the specific paper or instrument is subject to a security 

interest;  or 

 

 B. Which is claimed merely as proceeds of inventory or other goods 

subject to a security interest (§ 9–306) even though he knows that the specific 

paper or instrument is subject to the security interest. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 9–

308 of the Uniform Commercial Code as adopted by the states, except that the 

protection for purchasers of chattel paper or instruments extends to persons 

claiming security interests in such collateral as proceeds from the sale of all 

goods, not merely inventory. 

 

Commentary.  1. Chattel paper is defined (§ 9–105) as "a writing or writings 

which evidence both a monetary obligation and a security interest in or a lease 

of specific goods".  Such paper has become an important class of collateral in 

financing arrangements, which may-as in the automobile and some other 

fields-follow an earlier financing arrangement covering inventory or which may 

begin with the chattel paper itself 

 

Arrangements where the chattel paper is delivered to the secured party who then 

makes collections, as well as arrangements where the debtor, whether or not he 

is left in possession of the paper, makes the collections, are both widely 

used, and are known respectively as notification (or "direct collection") and 

non-notification (or "indirect collection") arrangements.  In the automobile 

field, for example, when a car is sold to a consumer buyer under an installment 

purchase agreement and the resulting chattel paper is assigned, the assignee 

usually takes possession, the obligor is notified of the assignment and is 

directed to make payments to the assignee.  In the furniture field, for an 

example on the other hand, the chattel paper may be left in the dealer's hands 

or delivered to the assignee;  in either case the obligor may not be notified, 

and payments are made to the dealer-assignor who receives them under a duty to 

remit to his assignee.  The widespread use of both methods of dealing with 

chattel paper is recognized by the provisions of this article, which permit 

perfection of a chattel paper security interest either by filing or by taking 

possession. 

 

2. Although perfection by filing is permitted as to chattel paper, certain 

purchasers of chattel paper allowed to remain in the debtor's possession take 

free of the security interest despite the filing.  Subsection (B) of the 

section deals with the case where the security interest in the chattel paper is 

claimed merely as proceeds—e.g., on behalf of an inventory financer who has not 

by some new transaction with the debtor acquired a specific interest in the 

chattel paper.  In that case a purchaser, even though he knows of the inventory 

financer's proceeds interest, takes priority provided he gives new value and 

takes possession of the paper in the ordinary course of his business.  The same 

basic rule applies in favor of a purchaser of other instruments who claims 

priority against a proceeds interest therein of which he has knowledge.  Thus, 

a purchaser of a negotiable instrument might prevail under Subsection (B) even 

though his knowledge of the conflicting proceeds claim precluded his having 

holder in due course status under § 9–309. 

 

3. Subsection (A) deals with the case where the non-possessory security 

interest in the chattel paper is more than a mere claim to proceeds-i.e., 

exists in favor of a secured party who has given value against the paper, 

whether or not he financed the inventory whose sale gave rise to it.  In this 

case the purchaser, to take priority, must not only give new value and take 

possession in the ordinary course of his business, but he must also take 

without knowledge of the existing security interest.  Thus a secured party who 

has a specific interest in the chattel paper and not merely a claim to proceeds 



and who wishes to leave the paper in the debtor's possession can, because of 

the knowledge requirement, protect himself against purchasers by stamping or 

noting on the chattel paper the fact that it has been assigned to him. 

 

4. It should be noted that under § 9–304(A) a security interest in an 

instrument, negotiable or non-negotiable, cannot be perfected by filing (except 

where the instrument constitutes part of chattel paper).  Thus, the only types 

of perfected non-possessory security interest that can arise in an instrument 

are the temporary 21-day perfection provided for in § 9–304(D) and (E) or the 

10-day perfection in proceeds of § 9–306.  Where such a perfected interest 

exists in a non-negotiable instrument, purchasers will take free if they 

qualify under Subsection (A) of the section. 

 

 Cross References 

 

Point 1:  Sections 9–304(A) and 9–305. 

 

Point 2:  Section 9–306. 

 

Point 4:  Sections 9–304 and 9–306. 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Inventory".  Section 9–109. 

 

"Knowledge".  Section 1–201. 

 

"Proceeds".  Section 9–306. 

 

"Purchaser".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the competing priorities between (1) buyers of chattel 

paper and instruments, and (2) persons with security interests in such 

collateral, either directly or as "proceeds" of goods sold by the debtor. 

 

§ 9–309. Protection of purchasers of instruments, documents and securities 

 

 Nothing in this article limits the rights of a holder in due course of a 

negotiable instrument (§ 3–302) or a holder to whom a negotiable document of 

title has been duly negotiated or a bona fide purchaser of a security, and such 

holders or purchasers take priority over an earlier security interest even 

though perfected.  Filing under this article does not constitute notice of the 

security interest to such holders or purchasers. 

 



 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

309 of the Uniform Commercial Code as adopted by the states, although this Code 

does not presently include Articles 7 (regarding documents) and 8 (regarding 

securities) of the Uniform Commercial Code. 

 

Commentary.  1. Under this article the rights of purchasers of negotiable 

paper, including negotiable documents of title and investment securities, are 

determined by the rules of holding in due course and the like which are 

applicable to the type of paper concerned.  See Article 3 of this Code.  The 

rights of parties which would be governed under Articles 7 and 8 of the Uniform 

Commercial Code are governed under Navajo law pursuant to 7 N.N.C. § 204. 

 

2. Under § 9–304(A) filing is ineffective to perfect a security interest in 

instruments (including securities) except those instruments which are part of 

chattel paper, and, of course, is ineffective to constitute notice to 

subsequent purchasers.  Although filing is permissible as a method of 

perfection for a security interest in documents, this section provides that the 

filing does not constitute notice to purchasers. 

 

 Cross References 

 

Article 3 and §§ 9–304(A) and 9–308. 

 

 Definitional Cross References 

 

"Document of title".  Section 1–201. 

 

"Holder".  Section 1–201. 

 

"Holder in due course".  Sections 3–302 and 9–105. 

 

"Negotiable instrument".  Sections 3–104 and 9–105. 

 

"Notice".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Security".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the protection which certain holders of negotiable 

documents and instruments and which certain purchasers have as against 

competing security interests. 

 

§ 9–310. Priority of certain liens arising by operation of law 



 

 When a person in the ordinary course of his business furnishes services 

or materials with respect to goods subject to a security interest, a lien upon 

goods in the possession of such person given by statute or rule of law for such 

materials or services takes priority over a perfected security interest unless 

the lien is statutory and the statute expressly provides otherwise. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

310 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. The purpose of this section is to provide that liens securing 

claims arising from work intended to enhance or preserve the value of the 

collateral take priority over an earlier security interest even though 

perfected. 

 

2. There was generally no specific statutory rule as to priority between 

security devices and liens for services or materials.  This section makes the 

lien for services or materials prior in all cases where they are furnished in 

the ordinary course of the lienor's business and the goods involved are in the 

lienor's possession.  Some of the statutes creating such liens may expressly 

make the lien subordinate to a prior security interest.  This section does not 

repeal such statutory provisions.  If the statute creating the lien is silent, 

even though it has been construed by decision to make the lien subordinate to 

the security interest, this section provides a rule of interpretation that the 

lien should take priority over the security interest. 

 

 Cross References 

 

Sections 9–102(B), 9–104(C) and 9–312(A). 

 

 Definitional Cross References 

 

"Goods".  Section 9–105. 

 

"Person".  Section 1–201. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section recognizes that, when a person has a lien for services rendered or 

materials provided to improve, repair or protect collateral, such a lien will 

generally have priority over competing security interests created under this 

article.  Mechanic liens are an example of such liens.  The creation and terms 

of such liens are determined by other statutes or decisions by the Navajo 

courts. 

 

§ 9–311. Alienability of debtor's rights;  judicial process 



 

 The debtor's rights in collateral may be voluntarily or involuntarily 

transferred (by way of sale, creation of a security interest, attachment, levy, 

garnishment or other judicial process) notwithstanding a provision in the 

security agreement prohibiting any transfer or making the transfer constitute a 

default, although a provision in a security agreement making such transfer 

constitute a default is valid. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

311 of the Uniform Commercial Code as adopted by the states, although like in 

California and other states the last clause has been added in order to clarify 

that such transfers may constitute defaults under the security agreement.  

Thus, the debtor retains the right to transfer effectively any or all of his 

interest in the collateral to a third party, although such a transfer may give 

the secured party remedies against the collateral depending upon the terms of 

the security agreement. 

 

Commentary.  1. The purpose of this section is to make clear that in all 

security transactions under this article, the debtor has an interest (whether 

legal title or an equity) which he can dispose of and which his creditors can 

reach. 

 

2. This section provides that in all security interests the debtor's interest 

in the collateral remains subject to claims of other creditors who take 

appropriate action.  Other Navajo laws determine the form of "appropriate 

process" for other creditors to use to reach a debtor's property. 

 

3. Where the security interest is in inventory, difficult problems arise with 

reference to attachment and levy.  Assume that a debt of one hundred thousand 

dollars ($100,000) is secured by inventory worth twice that amount.  If by 

attachment or levy certain units of the inventory are seized, the determination 

of the debtor's equity in the units seized is not a simple matter.  The section 

leaves the solution of this problem to the courts.  Procedures such as 

marshalling may be appropriate. 

 

 Cross References 

 

Sections 9–301(D), 9–307(C) and 9–312(G). 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Rights".  Section 1–201. 

 

"Sale".  Sections 2–106 and 9–105. 



 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section allows the owner of collateral to transfer any or all of his 

interest in collateral to another secured creditor or purchaser even though a 

prior security interest exists in the collateral.  Other creditors of the owner 

can also use the court procedures to require the owner's property to be sold in 

order to satisfy the owner's debts.  However, the security agreement signed by 

the owner of the property may provide that such transfers of the collateral to 

third parties are defaults entitling the secured creditor to exercise various 

remedies under this article with respect to the collateral.  See §§ 9–502, 9–

503 and 9–504. 

 

§ 9–312. Priorities among conflicting security interests in the same collateral 

 

 A. The rules of priority stated in other sections of this part and in the 

following sections shall govern when applicable:  Section 9–103 on security 

interests related to other jurisdictions;  and § 9–114 on consignments.  The 

security interests of collecting banks in an item being collected, accompanying 

documents and proceeds to secure credit given by such bank on such item shall 

have priority over conflicting perfected security interests in the item and any 

accompanying documents or proceeds. 

 

 B. A perfected security interest in crops for new value given to enable 

the debtor to produce the crops during the production season and given not more 

than three months before the crops become growing crops by planting or 

otherwise takes priority over an earlier perfected security interest to the 

extent that such earlier interest secures obligations due more than six months 

before the crops become growing crops by planting or otherwise, even though the 

person giving new value had knowledge of the earlier security interest. 

 

 C. A perfected purchase money security interest in inventory has priority 

over a conflicting security interest in the same inventory and also has 

priority in identifiable cash proceeds received on or before the delivery of 

the inventory to a buyer if: 

 

  1. The purchase money security interest is perfected at the time 

the debtor receives possession of the inventory, and 

 

  2. The purchase money secured party gives notification in writing 

to the holder of the conflicting security interest if the holder had 

filed a financing statement covering the same types of inventory (i) 

before the date of the filing made by the purchase money secured party;  

or (ii) before the beginning of the 21-day period where the purchase 

money security interest is temporarily perfected without filing or 

possession (§ 9–304(E));  and 

 

  3. The holder of the conflicting security interest receives the 

notification within five years before the debtor receives possession of 

the inventory, and 



 

  4. The notification states that the person giving the notice has or 

expects to acquire a purchase money security interest in inventory of the 

debtor, describing such inventory by item or type. 

 

 D. A purchase money security interest in collateral other than inventory 

has priority over a conflicting security interest in the same collateral or its 

proceeds if the purchase money security interest is perfected at the time the 

debtor receives possession of the collateral or within 10 days thereafter. 

 

 E. In all cases not governed by other rules stated in this section 

(including cases of purchase money security interests which do not qualify for 

the special priorities set forth in Subsections (C) and (D) of this section), 

priority between conflicting security interests in the same collateral shall be 

determined according to the following rules: 

 

  1. Conflicting security interests rank according to priority in 

time of filing or perfection.  Priority dates from the time a filing is 

first made covering the collateral or the time the security interest is 

first perfected, whichever is earlier, provided that there is no period 

thereafter when there is neither filing nor perfection;  and 

 

  2. So long as conflicting security interests are unperfected, the 

first to attach has priority. 

 

 F. For the purposes of Subsection (E) a date of filing or perfection as 

to collateral is also a date of filing or perfection as to proceeds. 

 

 G. If future advances are made while a security interest is perfected by 

filing, the taking of possession, or other perfection, the security interest 

has the same priority for the purpose of Subsection (E) with respect to the 

future advances as it does with respect to the first advance.  If a commitment 

is made before or while the security interest is so perfected, the security 

interest has the same priority with respect to advances made pursuant thereto.  

In other cases a perfected security interest has priority from the date the 

advance is made. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as 9–312 

of the Uniform Commercial Code as adopted by the states, except for certain 

adjustments made because the Code does not presently include Article 4 of the 

Official Text.  The rights which the parties would have under Article 4 of the 

Uniform Commercial Code are governed under Navajo law pursuant to 7 N.N.C. § 

204. 

 

Commentary.  1.  In a variety of situations two or more people may claim an 

interest in the same property.  The several sections specified in Subsection 

(A) contain rules for determining priorities between security interests and 

such other claims in the situations covered in those sections.  For cases not 



covered in those Sections, this section states general rules or priority 

between conflicting security interests. 

 

2. Subsection (B) gives priority to a new value security interest in crops 

based on a current crop production loan over an earlier security interest in 

the crop which secured obligations (such as rent, interest or mortgage 

principal amortization) due more than six months before the crops become 

growing crops.  This priority is not affected by the fact that the person 

making the crop loan knew of the earlier security interest.  In the case of 

crops which are grown on trees or vines, the crop begins to grow for the 

purposes of this section when customary cultivation practices begin for a crop 

season (e.g. pruning or spraying) or when the buds or fruit first appears, 

whichever occurs first. 

 

3. Subsections (C) and (D) give priority to a purchase money security interest 

(defined in § 9–107) under certain conditions over non-purchase money 

interests, which in this context will usually be interests asserted under 

after-acquired property clauses.  See § 9–204 on the extent to which 

after-acquired property interests are validated and § 9–108 on when a security 

interest in after-acquired property is deemed taken for new value.  While this 

article broadly validates the after-acquired property interest, it also 

recognizes as sound the preference for the purchase money interest.  That 

policy is carried out in Subsections (C) and (D). 

 

Subsection (D) states a general rule applicable to all types of collateral 

except inventory:  the purchase money interest takes priority if it is 

perfected when the debtor receives possession of the collateral or within 10 

days thereafter.  As to the 10-day grace period, compare § 9–301(B).  The 

perfection requirement means that the purchase money secured party either has 

filed a financing statement before that time or has a temporarily perfected 

statement before that time or has a temporarily perfected interest in goods 

covered by documents under § 9–304(D) and (E) (which is continued in a 

perfected status by filing before the expiration of the 21-day period specified 

in that section).  There is no requirement that the purchase money secured 

party be without notice or knowledge of the other interest, and the purchase 

money secured creditor takes priority although he knows of it or it has been 

filed. 

 

Under Subsection (C), the-same rule of priority, but without the 10-day grace 

period for filing, applies to a purchase money security interest in inventory, 

with the additional requirement that the purchase money secured party give 

notification, as stated in Subsection (C), to any other secured party who filed 

earlier for the same item or type of inventory.  The reason for the additional 

requirement of notification is that typically the arrangement between an 

inventory secured party and his debtor will require the secured party to make 

periodic advances against incoming inventory or periodic releases of old 

inventory as new inventory is received.  A fraudulent debtor may apply to the 

secured party for advances even though he has already given a security interest 

in the inventory to another secured party.  The notification requirement 

protects the inventory financer in such a situation:  if he has received 

notification, he will presumably not make an advance;  if he has not received 

notification (or if the other interest does not qualify as a purchase money 

interest), any advance he may make will have priority.  Since an arrangement 

for periodic advances against incoming property is unusual outside the 



inventory field, no notification requirement is included in Subsection (D). 

 

Where the purchase money inventory financing began by possession of a 

negotiable document of title by the secured party, he must in order to retain 

priority give the notice required by Subsection (C) at or before the usual 

time, i.e., when the debtor gets possession of the inventory, even though his 

security interest remains perfected for 21 days under § 9–304(E). 

 

When under these rules the purchase money secured party has priority over 

another secured party, the question arises whether this priority extends to the 

proceeds of the original collateral.  Under Subsection (D) which deals with 

non-inventory collateral and where there was no ordinary expectation that the 

goods would be sold, the section gives an affirmative answer.  In the case of 

inventory collateral under Subsection (C), where it was expected that the goods 

would be sold and where financing frequently is based on the resulting 

accounts, chattel paper, or other proceeds, the Subsection gives an answer 

limited to the preservation of the purchase money priority only in so far as 

the proceeds are cash received on or before the delivery of the inventory to a 

buyer, that is, without the creation of an intervening account to which 

conflicting rights might attach.  The conflicting rights to proceeds consisting 

of accounts are governed by Subsection (E).  See Comment 8. 

 

The foregoing rules applicable to purchase money security interests in 

inventory apply also to the rights in consigned merchandise.  See § 9–114. 

 

4. Subsection (E) states a rule for determining priority between conflicting 

security interests in cases not covered in the sections referred to in 

Subsection (A) or in Subsections (B), (C) and (D) of this section.  Note that 

Subsection (E) applies to cases of purchase money security interests which do 

not qualify for the special priorities set forth in Subsections (C) and (D). 

 

There is a single priority rule based on precedence in the time as of which the 

competing parties either filed their security interests or perfected their 

security interests.  The form of the claim to priority, i.e., filing or 

perfection, may shift from time to time, and the rank will be based on the 

first filing or perfection so long as there is no intervening period without 

filing or perfection.  Filing may occur as to particular collateral before the 

collateral comes in existence.  Under the standards of § 9–203 perfection 

cannot occur as to particular collateral until the collateral itself (and not 

prior collateral) comes into existence and the debtor has rights therein;  but 

under Subsection (F) of this section the secured party's priority may date from 

his time of perfection as to the prior collateral, if perfection or filing has 

been continuously maintained.  Subsection (F) provides that a date of filing or 

perfection as to original collateral is also a date of filing or perfection as 

to proceeds.  This rule should also be read with § 9–306, which makes it 

unnecessary to claim proceeds expressly in a financing statement and provides 

in effect that a filing as to original collateral is also a filing as to 

proceeds (with exceptions therein stated).  Thus, if a financing statement is 

filed covering inventory, then (subject to the exception involving multistate 

problems) this filing is also a filing as to the resulting accounts and 

constitutes the date of filing as to the accounts. 

 

The party who may have had a prior security interest in inventory (or may have 

had the only such security interest) does not automatically for that reason 



have priority as to the accounts.  His claim in accounts may or may not have 

priority over competing filed claims to accounts.  The priority is based on 

precedence as to the accounts under the rules stated in the preceding 

paragraph. 

 

5. The operation of this section is illustrated by the examples set forth under 

this and the succeeding Points. 

 

Example 1. "A" files against "X" (debtor) on February 1. "B" files against "X" 

on March 1. "B" makes a non-purchase money advance against certain collateral 

on April 1. "A" makes an advance against the same collateral on May 1. "A" has 

priority even though "B's" advance was made earlier and was perfected when 

made.  It makes no difference whether or not "A" knew of "B's" interest when he 

made his advance. 

 

The problem stated in the example is peculiar to a notice filing system under 

which filing may be made before the security interest attaches (see § 9–402).  

The justification for the rule lies in the necessity of protecting the filing 

system-that is, of allowing the secured party who has first filed to make 

subsequent advances without each time having, as a condition of protection, to 

check for filing later than his.  Note, however, that his protection is not 

absolute:  if, in the example, "B's" advance creates a purchase money security 

interest, he has priority under Subsection (D), or, in the case of inventory, 

under Subsection (C) provided he has properly notified "A". (See further 

Example 3 below.) 

 

Example 2. "A" and "B" make non-purchase money advances against the same 

collateral.  The collateral is in the debtor's possession and neither interest 

is perfected when the second advance is made.  Whichever secured party first 

perfects his interest (whether by taking possession of the collateral, by 

filing or otherwise) takes priority, and it makes no difference whether or not 

he knows of the other interest at the time he perfects his own. 

 

This result may be regarded as a race of diligence among creditors.  Subsection 

(E)(2) adds the thought that so long as neither of the interests is perfected, 

the one which first attached (i.e., under the advance first made) has priority.  

The last mentioned rule maybe thought to be of merely theoretical interest, 

since it is hard to imagine a situation where the case would come into 

litigation without either "A" or "B" having perfected his interest.  If neither 

interest had been perfected at the time of the filing of a petition in 

bankruptcy, of course neither would be good against the trustee in bankruptcy.  

See Bankruptcy Code § 547. 

 

Example 3. "A" has a temporarily perfected (21-day) security interest, unfiled, 

in a negotiable document in the debtor's possession under § 9–304(D) or (E).  

On the fifth day "B" files and thus perfects a security interest in the same 

document.  On the tenth day "A" files. "A" had priority, whether or not he 

knows of "B's" interest when he files, because "A" perfected first and has 

maintained continuous perfection or filing. 

 

6. The application of the priority rules to after-acquired property must be 

considered separately for each item of collateral.  Priority does not depend 

only on time of perfection, but may also be based on priority in filing before 

perfection. 



 

Example 4.  On February 1 "A" makes advances to "X" (the debtor) under a 

security agreement which covers "all the machinery in X's plant" and contains 

an after-acquired property clause. "A" promptly files his financing statement.  

On March 1 "X" acquires a new machine, "B" makes an advance against it and 

files his financing statement.  On April 1 "A", under the original security 

agreement, makes an advance against the machine acquired March 1.  If "B's" 

advance creates a purchase money security interest, he has priority under 

Subsection (D) (provided he filed before "X" received possession of the machine 

or within 10 days thereafter).  If "B's" advance, although he gave new value, 

did not create a purchase money interest, "A" has priority as to both of his 

advances by virtue of his priority in filing, although the parties perfected 

simultaneously on March 1 as to the new machine. 

 

The application of the priority rules to proceeds presents special features 

discussed in Comment 8. 

 

7. The application of the priority rules to future advances is complicated.  In 

general, since any secured party must operate in reference to the Code's system 

of notice, he takes subject to future advances under a priority security 

interest while it is perfected through filing, possession, or otherwise, 

whether the advances are committed or non-committed, and to any advances 

subsequently made "pursuant to commitment" (§ 9–105) during that period.  In 

the rare case when a future advance is made without commitment while the 

security interest is perfected temporarily without either filing, possession, 

or otherwise, the future advance has priority from the date it is made.  These 

rules are more liberal toward the priority of future advances than the 

corresponding rules applicable to an intervening buyer (§ 9–307(C)) because of 

the different characteristics of the intervening party.  Compare the 

corresponding rule applicable to an intervening judgment creditor. (§ 9–

301(D).) 

 

Example 5.  On February 1 "A" makes an advance against machinery in the 

debtor's possession and files his financing statement.  On March 1 "B" makes an 

advance against the same machinery and files his financing statement.  On April 

1 "A" makes a further advance under the original security agreement, against 

the same machinery (which is covered by the original financing statement and 

thus perfected when made). "A" has priority over "B" both as to the February 1 

and as to the April 1 advance, and it makes no difference whether or not "A" 

knows of "B's" intervening advance when he makes his second advance. 

 

"A" wins, as to the April 1 advance, because he first filed even though "B's" 

interest attached, and indeed was perfected, before the April 1 advance.  The 

same rifle would apply if either "A" or "B" had perfected through possession.  

Section 9–204(C) and the Comment thereto should be consulted for the validation 

of future advances. 

 

The same result would be reached even though "A's" April 1 advance was not 

under the original security agreement, but was under a new security agreement 

under "A's" same financing statement or during the continuation of "A's" 

possession. 

 

8. The application of the priority rules of Subsections (E) and (F) to proceeds 

is shown by the following examples: 



 

Example 6:  "A" files a financing statement covering a described type of 

inventory then owned or thereafter acquired. "B" subsequently takes a purchase 

money security interest in certain inventory described in "A's" financing 

statement and achieves priority over "A" under Subsection (C) as to this 

inventory.  This inventory is then sold, producing proceeds. 

 

If the proceeds of the inventory are instruments or chattel paper, the rights 

of "A" and "B" (on the one hand) and any adverse claimant to these proceeds (on 

the other hand) are governed by §§ 9–308 and 9–309.  If the proceeds are cash, 

Subsection (C) indicates that "B's" priority as to the inventory carries over 

to the cash.  Proceeds which are accounts constitute different collateral, and 

the priorities as to the original collateral do not control the priority as to 

the accounts.  Under §§ 9–306 and 9–312(F), "A's" first filing as to the 

inventory constitutes a first filing as to the accounts, provided that the same 

filing office would be appropriate for filing as to accounts under the rules of 

§ 9–306(C).  Therefore, "A" has priority as to the accounts. 

 

Many parties financing inventory are quite content to protect their first 

security interest in the inventory itself, realizing that when inventory is 

sold, someone else will be financing the accounts and the priority for 

inventory win not run forward to the accounts.  Indeed, the cash supplied by 

the accounts financer will be used to pay the inventory financing.  In some 

situations, the party financing the inventory on a purchase money basis makes 

contractual arrangements that the proceeds of accounts financing by another be 

devoted to paying off the first inventory security interest. 

 

Example 7.  In the foregoing case, if "B" had filed directly as to accounts, 

the date of that filing as to accounts would be compared with the date of "A's" 

first filing as to the inventory, and the first-to-file rule would prevail. 

 

Subsection (F) provides that a filing as to original collateral determines the 

date of a filing as to the proceeds thereof.  This rule implies, of course, 

that the filing as to the original collateral is effective as to proceeds under 

the rule of § 9–306(C). 

 

Example 8.  If "C" had filed as to accounts in Example 6 above before either 

"A" or "B" had filed as to inventory, "C's" first filing as to accounts would 

have priority over the filings of "A" and "B", which would also constitute 

filings as to accounts under the rule just mentioned. "A's" and "B's" position 

as to the inventory gives them no automatic claim to the proceeds of the 

inventory consisting of accounts against someone who has filed earlier as to 

accounts.  If, on the other hand, either "A's" or "B's" filings as to the 

inventory constituted good filings as to accounts and these filings preceded 

"C's" direct filings as to accounts, "A" or "B" would outrank "C" as to the 

accounts. 

 

If the filings as to inventory were not effective under Subsection (F) for 

filing as to accounts because a filing for accounts would have to be in a 

different filing office under § 9–103(C), these inventory filings would 

nevertheless be effective for 10 days as to accounts.  See § 9–306.  If the 

perfection of the security interest in accounts was continued within the 10 

days by appropriate filings, then "A's" and "B's" interests in the accounts 

would date from the date of filing as to inventory. 



 

 Cross References 

 

Sections 9–204(A) and 9–303. 

 

Point 1:  Sections 9–114, 9–301, 9–304, 9–306, 9–307, 9–308, 9–309, 9–310, 9–

313, 9–314, 9–315 and 9–316. 

 

Point 3:  Sections 9–108, 9–204, 9–304(D) and (E). 

 

Points 4 to 7:  Sections 9–204, 9–301(D), 9–304(D) and (E), 9–306, 9–307(C) and 

9–402(A). 

 

Point 8:  Sections 9–103(F) and 9–306(C). 

 

 Definitional Cross References 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Documents".  Section 9–105. 

 

"Give notice".  Section 1–201. 

 

"Goods".  Section 9–105. 

 

"Instruments".  Section 9–105. 

 

"Inventory".  Section 9–109. 

 

"Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Proceeds".  Section 9–306. 

 

"Purchase money security interest".  Section 9–107. 

 

"Pursuant to commitment".  Section 9–105. 

 

"Receives" notification.  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

 Special Plain Language Comment 



 

This section states the rules for priority among competing security interests 

in various types of collateral and in proceeds from the sale or other 

disposition of collateral. 

 

§ 9–313. Priority of security interests in fixtures 

 

 A. In this section and in the provisions of Part 4 of this article 

referring to fixture filing, unless the context otherwise requires: 

 

  1. Goods are "fixtures" when they become so related to particular 

real estate because of their attachment or affixation to realty or other 

fixtures, that a deed to the real property would transfer the goods if 

they were not removed from the real property (assuming for such purposes 

that the realty could be lawfully deeded).  Nothing in this article shall 

be deemed to make fixtures real property or, to the maximum extent 

permitted by federal law, to cause fixtures to become part of any real 

property held in trust for the Navajo Nation.  No personal property which 

is not permanently affixed or attached to real property shall be deemed 

to be a fixture.  No personal property which is affixed or attached to 

any real property (or to any building or other real property structure or 

improvement) and becomes a fixture or fixtures shall lose its character 

or status as personal property subject to this article as long as the 

fixture can be removed without causing damage to the real property which 

could only be repaired at a cost exceeding the value of the fixture or 

fixtures at such time (excluding from such computation any decrease in 

the value of the realty because of the removal of the fixtures). 

 

  2. A "fixture filing" is the filing in the required office (§ 9–

401(A)(1)) of a financing statement covering goods which are or are to 

become fixtures and conforming to the requirements of § 9–402(E). 

 

  3. A mortgage is a "construction mortgage" to the extent that it 

secures an obligation incurred for the construction of an improvement on 

land, including the acquisition cost of the land, if the recorded writing 

so indicates. 

 

 B. A security interest under this article may be created in goods which 

are fixtures or may continue in goods which becomes fixtures, but no security 

interest exists under this article in ordinary building materials incorporated 

into an improvement on land. 

 

 C. This article does not prevent creation of an encumbrance upon, 

fixtures pursuant to real estate law. 

 

 D. A perfected security interest in fixtures has priority over the 

conflicting interest of an encumbrancer or owner of the real estate where: 

 

  1. The security interest is a purchase money security interest, the 

interest of the encumbrancer or owner arises before the goods become 

fixtures, the security interest is perfected by a fixture filing before 

the goods become fixtures or within 10 days thereafter, and the debtor 

has an interest of record in the real estate, is in possession of the 

real estate (whether or not such possession is exclusive or continuous) 



or, in the case of land owned by or held in trust for the Navajo Nation, 

the debtor has a right to use of the land;  or 

 

  2. The security interest is perfected by a fixture filing before 

the interest of the encumbrancer or owner is of record, the security 

interest has priority over any conflicting interest of a predecessor in 

title of the encumbrancer or owner, and the debtor has an interest of 

record in the real estate, is in possession of the real estate (whether 

or not such possession is exclusive or continuous) or, in the case of 

land owned by or held in trust for the Navajo Nation, the debtor has a 

right to use of the land;  or 

 

  3. The fixtures are readily removable factory, office or business 

machines and other goods or readily removable replacements of domestic 

appliances which are consumer goods, and before the goods become fixtures 

the security interest is perfected by any methods permitted by this 

article;  or 

 

  4. The conflicting interest is a lien on the real estate obtained 

by legal or equitable proceedings after the security interest was 

perfected by any method permitted by this article. 

 

 E. A security interest in fixtures, whether or not perfected, has 

priority over the conflicting interest of an encumbrancer or owner of the real 

estate where: 

 

  1. The encumbrancer or owner has consented in writing to the 

security interest or has disclaimed an interest in the goods as fixtures;  

or 

 

  2. The debtor has a right or remove the goods as against the 

encumbrancer or owner.  If the debtor's right terminates, the priority of 

the security interest continues for a reasonable time. 

 

 F. Notwithstanding Subsection (D)(1), but otherwise subject to 

Subsections (D), (E) and (I), a security interest in fixtures is subordinate to 

a construction mortgage recorded before the goods become fixtures if the goods 

become fixtures before the completion of the construction.  To the extent that 

it is given to refinance a construction mortgage, a mortgage has this priority 

to the same extent as the construction mortgage. 

 

 G. Subject to Subsection (I), in cases not within the preceding 

Subsections, a security interest in fixtures is subordinate to the conflicting 

interest of an encumbrancer or owner of the related real estate who is not the 

debtor. 

 

 H. When the secured party has priority over all owners and encumbrancers 

of the real estate, he may, on default, subject to the provisions of Part 5, 

remove his collateral from the real estate, but he must reimburse any 

encumbrancer or owner of the real estate who is not the debtor and who has not 

otherwise agreed for the cost of repair of any physical injury, but not for any 

diminution in value of the real estate caused by the absence of the goods 

removed or by any necessity of replacing them.  A person entitled to 

reimbursement may refuse permission to remove until the secured party gives 



adequate security for the performance of this obligation. 

 

 I. Except as may otherwise be stated in any lease or other agreement 

between the Navajo Nation (or any authorized governmental official, agency or 

authority) and any owner or secured party relating to the use or possession of 

any real property owned by or held in trust for the Navajo Nation, and to the 

extent permitted by federal law, (i) the Navajo Nation consents to the creation 

of security interests in fixtures owned by persons having the right to use or 

possess any such real property and (ii) the Navajo Nation's interest in any 

fixtures shall not have priority over any security interests in fixtures under 

this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

313 of the Uniform Commercial Code as adopted by the states, except that: 

 

A. The term "fixtures" is defined in a functional manner because of the complex 

state of the applicable real property laws and because of the policies 

described in these Comments; 

 

B. Goods are less readily classified as real property compared to the Official 

Text because that characterization might result in goods becoming part of trust 

property of the Navajo Nation (the extent to which improvements become trust 

property, if at all, is unclear);  and 

 

C. The requirement for the debtor's ownership of a record interest in the land 

on which the fixtures are located or possession of that land is relaxed to 

accommodate the customary and sometimes non-exclusive uses of Tribal lands by 

members of the Tribe without recorded interests. 

 

The general policy of the Navajo Nation is to encourage commercial transactions 

and to enable Navajo debtors to maximize their credit worthiness by maximizing 

the business property which they can use as collateral.  Consistent with that 

policy, goods do not become fixtures or lose their status as inventory, 

equipment, farm products or consumer goods unless they are affixed or attached 

to land or buildings or other real property improvements in a manner which has 

substantial permanence and which would cause the fixtures to be included in a 

conveyance by deed of the real property.  Federal law provides that 

improvements on a leasehold held in trust for the Navajo Nation or an 

individual Indian becomes the property of the lessor unless the lease provides 

otherwise. 25 C.F.R. § 162.9 (1984).  Improvements are not defined in the 

regulations, but the Code in Subsection (B) uses the term improvement.  

Improvement is generally considered to be a class of property distinct from 

fixtures.  Improvements are much more integrally related to the land than 

fixtures.  For some examples of fixtures see 16 N.N.C. § 1401(B).  Temporary 

attachments or the creation of safety devices or braces to support the goods do 

not cause the goods to become fixtures, since a contrary rule might cause 

persons wishing to prevent goods from becoming fixtures to minimize safety 

precautions.  As stated in Subsection (I), this article attempts to distinguish 



fixtures from trust property and improvements on the trust property of the 

Navajo Nation in order to facilitate financing for such property. 

 

Commentary.  1. Section 9–313 deals with the problem that certain goods which 

are the subject of Article 9 financing become so affixed or otherwise so 

related to real estate they may become part of the real estate, and that 

personal property security interests would be subordinate to real estate 

interests except as protected by the priorities regulated by the section.  

These goods are called "fixtures".  Some fixtures also retain their personal 

property nature in that an Article 9 financing with respect to them may exist 

and may continue to be recognized, if notice therefore is given to real estate 

interests in accordance with this section.  However, this concept does not 

apply if the goods are integrally incorporated into the real estate in the 

forming of a permanent structure, i.e., an improvement.  Improvements may also 

become the property of the lessor on land held in trust either for the Navajo 

Nation or individual Indians. 25 C.F.R. § 162.9 (1984). 

 

The term "fixture filing" has been introduced and defined.  It emphasizes that 

when a filing is intended to give the priority advantages herein discussed 

against real estate interests, the filing must (except as stated below) be for 

record in the real estate records and indexed therein, so that it will be found 

in a real estate search, except for lands owned by or held in trust for the 

Navajo Nation, which are filed as described in § 9–401(A)(1). 

 

Since the determination in advance of judicial decision of the question whether 

goods have become fixtures is a difficult one, no inference may be drawn from a 

fixture filing that the secured party concedes that the goods are or will 

become fixtures.  The fixture filing may be merely precautionary. 

 

2. "Fixture" is defined to include any goods which become so related to 

particular real estate that an interest in them may arise under real estate 

law, and therefore, goods integrally incorporated into the real estate are 

fixtures.  However, under Subsection (B) no security interest exists under 

Article 9 in ordinary building materials incorporated into an improvement on 

land.  Goods may be technically "ordinary building materials", e.g., window 

glass, but if the are incorporated into a structure which as a whole has not 

become an integral part of the real estate, the rules applicable to the 

ordinary building materials follow the rules applicable to the structure 

itself.  The outstanding examples presenting this kind of problem are the 

modern "mobile homes" and the modern prefabricated steel buildings usable as 

warehouses, garages, factories, etc.  In the case of the mobile homes, most of 

them are erected on leased land or other land not owned by the debtor, and the 

right of the debtor under a mobile home purchase contract to remove the goods 

as lessee or user of the land will make clear that his secured party ordinarily 

has a similar right.  See § 9–313(E)(2).  Although such mobile homes and 

prefabricated buildings might not be considered improvements under 25 C.F.R, § 

162.9, owners of such structures who place them on leased land should ensure 

that the lease grants them the authority to remove them. 

 

In cases where mobile homes or prefabricated steel buildings are erected by a 

person having an ownership interest in the land, the question into which 

category the buildings fall is one determined by other applicable law.  In 

general, the governing law will not be that applicable in determining whether 

goods have become real property between landlord and tenant, or between 



mortgagor and mortgagee, or between grantor and grantee, but rather that 

applicable in a three party situation, determining whether secured financing 

under Article 9 can survive as against parties who acquire rights through the 

affixation of the goods to the real estate. 

 

The assertion that no security interest exists in ordinary building materials 

is only for the operation of the priority provisions of this section.  It is 

without prejudice to any rights which the secured party may have against the 

debtor himself if he incorporated the goods into real estate or against any 

party guilty of wrongful incorporation thereof in violation of the secured 

party's rights. 

 

3. Under these concepts the section recognizes three categories of goods:  (1) 

those which retain their character entirely as goods and are not part of the 

real estate;  (2) ordinary building materials which have become an integral 

part of the real estate and cannot retain their character as goods for purposes 

of finance;  and (3) an intermediate class which may have become real estate 

for certain purposes, but as to which secured financing under Article 9 maybe 

preserved.  This third and intermediate class is the primary subject of this 

section.  The demarcation between these classifications is not exhaustively 

delineated by this section, the determination of whether a good is a fixture 

will depend on the same three-part test which is common in many jurisdictions:  

(1) annexation to the realty;  (2) adaptation or application to the use or 

purpose to which that part of the realty to which it is connected is 

appropriate;  and (3) intention to make the article a permanent accession to 

the real property.  See Energy Control Services, Inc. v. Arizona Department of 

Economic Security, 135 Ariz. 20, 658 P.2d 820 (1982);  Garrison General Tire 

Service v. Montgomery, 75 N.M. 321, 404 P.2d 143 (1965);  State Road Commission 

v. Papanikolas, 19 Utah 2d 153, 427 P.2d 749 (Utah 1967). 

 

4. In considering fixture priority problems, there will always first be a 

preliminary question whether real estate interests per se have an interest in 

the goods as part of real estate.  If not, it is immaterial, so far as concerns 

real estate parties as such, whether a security interest in goods is perfected 

or unperfected.  In no event does a real estate party acquire an interest in 

"pure" goods as defined in this article just because a security interest 

therein is unperfected.  If, on the other hand, real estate law gives real 

estate parties an interest in the goods, a conflict arises between the laws 

relating to real and personal property, and this section states the priorities. 

 

A. The principal exception to the general rule of priority stated in Comment 

(B) based on time of filing or recording is a priority given in Subsection (D) 

(1) to purchase money security interests in fixtures as against prior recorded 

real estate interests, provided that the purchase money security interest is 

filed as a fixture filing in the required place before the goods become 

fixtures or within 10 days thereafter.  This priority corresponds to one given 

in § 9–312(D), and the 10 days of grace represents a reduction of the purchase 

money priority as against prior interests in the real estate under the present 

§ 9–313, where the purchase money priority exists even though the security 

interest is never filed. 

 

It should be emphasized that this purchase money priority with the 10 day grace 

period for filing is limited to rights against prior real estate interests.  

There is no such priority with the 10-day grace period as against subsequent 



real estate interests.  The fixture security interest can defeat subsequent 

real estate interests only if it is filed first and prevails under the usual 

conveyancing rule recognized in Subsection (D)(2) or as otherwise provided in 

this section. 

 

B. The general principle of priority announced in this section is set forth in 

Subsection (D)(2).  It is basically that a fixture filing gives to the fixture 

security interest priority as against other real estate interests according to 

the usual priority rule of conveyancing, that is, the first to file or record 

prevails.  An apparent limitation to this principle set forth in Subsection 

(D)(2) (namely that the secured party must have had priority over any interest 

of a predecessor in title of the conflicting encumbrancer or owner) is not 

really a limitation, but is an expression of the usual rule that a person must 

be entitled to transfer what he has.  Thus, if the fixture security interest is 

subordinate to a mortgage, it is subordinate to an interest of an assignee of 

the mortgage even though the assignment is a later recorded instrument.  

Similarly, if the fixture security interest is subordinate to the rights of an 

owner, it is subordinate to a subsequent grantee of the owner and likewise 

subordinate to a subsequent mortgagee of the owner. 

 

C. A qualification to the rule based on priority of filing or recording is 

Subsection (D)(4), where priority based on precedence in filing or recording is 

preserved, but there is no requirement that, as against a judgment lienor of 

the real estate, the prior filing of the fixture security interest must be in 

the real estate records.  The fixture security interest if perfected first 

should prevail even though not filed or recorded in real estate records, 

because generally a judgment creditor is not a reliance creditor who would have 

searched records.  Thus, even a prior filing in the records required for goods 

protects the priority of a fixture security interest against a subsequent 

judgment lien. 

 

It is hoped that this rule will have the effect of preserving a fixture 

security interest so filed against invalidation by a trustee in bankruptcy.  

That would be the result under § 544(1) of the Bankruptcy Code if the time of 

perfection of the fixture security interest were measured by the judgment 

creditor test applicable to personal property.  It would not be the result if 

the time of perfection were measured by the purchase test applicable to real 

estate.  Since the fixture security interest arises against the goods in their 

capacity as personal property, the bankruptcy courts should apply the judgment 

creditor test.  The effectiveness of the drafting to achieve its purchase 

cannot be known certainly until the courts adjudicate the question or until it 

is settled by amendment to the Bankruptcy Code. 

 

The phrase "lien by legal or equitable proceedings" in § 9–313(D)(4) is 

intended to encompass all liens on real estate obtained by any creditor action 

under the Bankruptcy Code. 

 

D. A special exception to the usual rule if priority based on precedence in 

time is the one of § 9–313(D)(3) in favor of holders of security interests in 

factory, office and business machines and other goods, and in certain 

replacement domestic appliances, as discussed below.  To repeat, a fixture 

conflict is not reached if the goods are held as a matter of applicable law not 

to have become part of the real estate, which will frequently be the holding 

for goods of these types.  If the opposite is held, the rule of Subsection 



(D)(3) operates only if the fixture security interest is perfected before the 

goods become fixtures.  Having been perfected, it would of course have priority 

over subsequent real estate interests under the rule of Subsection (D)(2).  

Since it would in almost all cases be a purchase money security interest, it 

would also have priority over other real estate interests under the purchase 

money priority of Subsection (D)(1), discussed in Subsection (A) above.  The 

rule is stated separately because the permitted perfection is by any method 

permitted by the Article, and not exclusively by a fixture filing. 

 

As an additional point, in the case of machinery, the separate statement of 

this rule makes clear that it is not overridden by the construction mortgage 

priority of § 9–313(F) discussed in Comment (E) below, as may have been true if 

reliance had been solely on the purchase money priority.  Factory, office and 

business machines and other goods are not always financed as part of a 

construction mortgage, and the mortgagee should be alert to conflicting chattel 

financing of these machines and other goods. 

 

As to appliances, the rule stated is limited to readily removable replacements, 

not original installations, of appliances which are consumer goods in the hands 

of the debtor (§ 9–109).  To facilitate financing of original appliances in new 

dwellings as part of the real estate financing of the dwellings, no special 

priority is given to chattel financing or original appliances.  The section 

leaves to other applicable law the question whether original installations are 

fixtures to which the protection accorded by this section to construction 

mortgages would be applicable.  Likewise, it is recognized that (when not 

supplied by tenants) appliances in commercial apartment buildings may be 

intended as permanent improvements, and no special rule is stated for 

appliances in that case.  The special priority rule here stated in favor of 

Article 9 financing is limited to situations where the installation of 

appliances may not be intended to be permanent, e.g., replacement appliances 

used by the debtor or his family (consumer goods).  The principal effect of the 

rule is to make clear that a secured party financing occasional replacements of 

domestic appliances in noncommercial owner-occupied contexts need not concern 

himself with real estate descriptions or records;  indeed, for a purchase-money 

replacement of consumer goods, perfection without any filing will be possible. 

(The priority of the construction mortgage has no application to replacement 

appliances.) 

 

E. The purchase money priority presents a difficult problem in relation to 

construction mortgages.  The latter will ordinarily have been recorded even 

before the commencement of delivery of materials to the job, and therefore 

would be prior in rank to the fixture security interests were it not for the 

problem of the purchase money priority.  Subsection (F) expressly gives 

priority to the construction mortgage recorded before the filing of the fixture 

security interest, but this priority of a construction mortgage applies only 

during the construction period leading to the completion of the improvement.  

As to additions to the building made long after completion of the improvement, 

the construction priority will not apply simply because the additions are 

financed by the real estate mortgagee under an open end clause of his 

construction mortgage.  In such case, the applicable principles will be those 

of §§ 9–313(D)(1) and (13)(2).  A refinancing of a construction mortgage has 

the same priority as the mortgage itself. 

 

The phase "an obligation incurred for the construction of an improvement" 



covers both optional advances and advances pursuant to commitment, and both 

types of advances have the same priority under the section. 

 

5. The section does recognize that fixture filing may be necessary when the 

debtor is in possession of the real estate (e.g., a lessee) even without an 

interest of record.  This possibility of a filing against a debtor who is not 

in the real estate chain of title makes it necessary to require the furnishing 

of the name of a record owner in such cases.  See §§ 9–401(A)(1), 9–402(C), 

item 3;  9–402(E);  and 9–403(G). 

 

6. The status of fixtures installed by tenants (as well as such persons as 

licensees and holders of easements) is defined by Subsection (E)(2) to the 

effect that if the debtor (tenant or other interest mentioned) has the right to 

remove the fixture as against a real estate interest, the secured party has 

priority over that real estate interest. 

 

7. Real estate lenders and title companies will have little difficulty in 

locating relevant fixture security interests applicable to particular parcels 

of real estate because of the provisions as to real estate description in 

fixture filings, the indexing thereof, and other related provisions in Part 4 

of Article 9. 

 

8. Real estate lending is typically long-term, and is usually done by 

institutional investors who can afford to take a long view of the matter rather 

than concentrating on the results of any particular case.  It is apparent that 

the rule which permits and encourages purchase money fixture financing, which 

in contrast is typically short term, will result in the modernization and 

improvement of real estate, rather than in its deterioration, and will on 

balance benefit long-term real estate lenders.  Because of the short-term 

character of the Article 9 financing, it will rarely produce any conflict in 

fact with the real estate lender.  The contrary rule would chill the 

availability of short-term credit for modernization of real estate by 

installation of new fixtures and in the long run could not help real estate 

lenders. 

 

9. Subsection (H) provides that a secured party entitled to priority may in all 

cases sever and remove his collateral, subject, however, to a duty to reimburse 

any real estate claimant (other than the debtor himself) for any physical 

injury caused by the removal.  The right to reimburse is implemented by the 

last sentence of Subsection (H) which gives the real estate claimant a 

statutory right to security or indemnity failing which he may refuse permission 

to remove fixtures.  The Subsection (H) rule thus protects the real estate 

claimant under the reimbursement provisions. 

 

10. Section 9–313(I) addresses the unique status of much of the real property 

subject to the jurisdiction of the Navajo Nation and to a significant extent 

the jurisdiction of the federal government.  See 25 U.S.C. §§ 81, 396, 397, 

402, 415, & 635.  This section does not, of course, alter federal law, but it 

does state the general rules which govern to the extent of the jurisdiction of 

the Navajo Nation over its real property and fixtures. 

 

 Cross References 

 

Sections 2–107, 9–102(A), 9–104(J) and 9–312(A), and Parts 4 and 5. 



 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Encumbrance".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Knowledge".  Section 1–201. 

 

"Mortgage".  Section 9–105. 

 

"Person".  Section 1–201. 

 

"Purchase".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section states the treatment for competing interests in goods which are so 

affixed or attached to real estate that they could be claimed both by persons 

having an interest in the real estate and by persons having a security interest 

in the goods under this article.  This section is especially important because 

of the trust character of much of the real estate subject to the jurisdiction 

of the Navajo Nation. 

 

§ 9–314. Accessions 

 

 A. A security interest in goods which attaches before they are installed 

in or affixed to other goods takes priority as to the goods installed or 

affixed (called in this section "accessions") over the claims of all persons to 

the whole except as stated in Subsection (C), and subject to § 9–315(A). 

 

 B. A security interest which attaches to goods after they become part of 

a whole is valid against all persons subsequently acquiring interests in the 

whole except as stated in Subsection (C), but is invalid against any person 

with an interest in the whole at the time the security interest attaches to the 

goods who has not in writing consented to the security interest or disclaimed 



an interest in the goods as part of the whole. 

 

 C. The security interests described in Subsections (A) and (B) do not 

take priority over: 

 

  1. A subsequent purchaser for value of any interest in the whole;  

or 

 

  2. A creditor with a lien on the whole subsequently obtained by 

judicial proceedings;  or 

 

  3. A creditor with a prior perfected security interest in the whole 

to the extent that he makes subsequent advances if the subsequent 

purchase is made, the lien by judicial proceedings obtained or the 

subsequent advance under the prior perfected security interest is made or 

contracted for, without knowledge of the security interest and before it 

is perfected.  A purchaser of the whole at a foreclosure sale (other than 

the holder of a perfected security interest purchasing at his own 

foreclosing sale) is a subsequent purchaser within this section. 

 

 D. When under Subsection (A) or (B) and (C) a secured party has an 

interest in accessions which has priority over the claims of all persons who 

have interests in the whole, he may on default (subject to the provisions of 

Part 5) remove his collateral from the whole, but he must reimburse any 

encumbrancer or owner of the whole who is not the debtor and who has not 

otherwise agreed for the cost of repair of any physical injury (but not for any 

diminution in value of the whole caused by the absence of the goods removed or 

by any necessity for replacing them).  A person entitled to reimbursement may 

refuse permission to remove until the secured party gives adequate security for 

the performance of this obligation. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

314 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. The purpose of this section is to state when a secured party 

claiming an interest in goods installed in or affixed to other goods is 

entitled to priority over a party with a security interest in the whole. 

 

2. This section does not apply to goods which, for example, are so commingled 

in a manufacturing process that their original identity is lost.  That type of 

situation is covered in § 9–315.  Section 9–315 should also be consulted for 

the effect of a financing statement which claims both component parts and the 

resulting product. 

 

 Cross References 

 

Sections 9–203(A), 9–303, 9–312(A) and Part 5. 

 



Point 2:  Section 9–315. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Purchaser".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Value".  Section 1–201. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the treatment of goods which are added to other goods to 

create combined products and the competing interests of secured creditors with 

interests in the component goods and in the combined whole products.  For 

example, if a citizens band radio is added to a car, the radio is an 

"accession" to the whole car. 

 

§ 9–315. Priority when goods are commingled or processed 

 

 A. If a security interest in goods was performed and subsequently the 

goods or a part thereof have become part of a product or mass, the security 

interest continues in the product or mass if: 

 

  1. The goods are so manufactured, processed, assembled or 

commingled that their identity is lost in the product or mass;  or 

 

  2. A financing statement covering the original goods also covers 

the product into which the goods have been manufactured, processed or 

assembled.  In a case to which Subsection (2) applies, no separate 

security interest in the part of the original goods which has been 

manufactured, processed or assembled into the product may be claimed 

under § 9–314. 

 

 B. When under Subsection (A) more than one security interest attaches to 

the product or mass, they rank equally according to the ratio that the cost of 

the goods to which each interest originally attached bears to the cost of the 

total product or mass. 



 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

315 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. The purpose of this section is to state when a secured party 

whose collateral contributes to a product has priority over others who have 

conflicting claims in the same product. 

 

2. Under this section the security interest continues in the resulting mass or 

product in the cases stated in Subsection (A). 

 

3. This section applies not only to cases where flour, sugar and eggs are 

commingled into cake mix or cake, but also to cases where components are 

assembled into a machine.  In the latter case a secured party is put to an 

election at the time of filing, by the last sentence of Subsection (A), whether 

to claim under this section or to claim a security interest in one component 

under § 9–314. 

 

4. Subsection (B) is needed because under Subsection (A) it is possible to have 

more than one secured party claiming an interest in a product.  The rule stated 

treats all such interests as being of equal priority entitled to share ratably 

in the product. 

 

 Cross References 

 

Sections 9–203(A), 9–303, 9–312(A) and 9–314. 

 

 Definitional Cross References 

 

"Goods".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the treatment of security interests in goods which 

become part of a product or mass.  For example, this section covers grain which 

is commingled with other grain of the same type in a silo or other storage 

facility and grain which is made into bread. 

 

§ 9–316. Priority subject to subordination 

 

 Nothing in this article prevents subordination by agreement by any person 

entitled to priority. 

 

 History 

 

CJA–1–86, January 29, 1986. 



 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

316 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  The several preceding sections deal elaborately with questions. of 

priority.  This section is inserted to make it entirely clear that a person 

entitled to priority may effectively agree to subordinate his claim.  Only the 

person entitled to priority may make such an agreement:  his rights cannot be 

adversely affected by an agreement to which he is not a party. 

 

 Cross References 

 

Sections 1–102 and 9–312(A). 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Person".  Section 1–201. 

 

§ 9–317. Secured party not obligated on contract of debtor 

 

 The mere existence of a security interest or authority given to the 

debtor to dispose of or use collateral does not impose contract or tort 

liability upon the secured party for the debtor's acts or omissions. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

317 of the Uniform Commercial Code as adopted by the states.  This section 

shall apply to all approved contracts. 

 

This section clarifies that the secured party is not liable for the conduct or 

contracts of the debtor.  The secured party is not the principal or agent of 

the debtor, even if the secured transaction contemplates the debtor's sale of 

collateral and the payment of proceeds to the secured party.  This is true for 

all types of secured transactions, including those involving trust receipts. 

 

 Cross References 

 

Section 2–210(D). 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Contract".  Section 1–201. 

 



"Debtor".  Section 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

§ 9–318. Defenses against assignee;  modification of contract after 

notification of assignment;  term prohibiting assignment ineffective;  

identification and proof of assignment 

 

 A. Unless an account debtor has made an enforceable agreement not to 

assert defenses or claims arising out of a sale as provided in § 9–206, the 

rights of an assignee are subject to: 

 

  1. All the terms of the contract between the account debtor and 

assignor and any defense or claim arising therefrom;  and 

 

  2. Any other defense or claim of the account debtor against the 

assignor which accrues before the account debtor receives notification of 

the assignment which conspicuously states that the assignee intends by 

such notice to limit defenses and offsets by the account debtor on his 

obligations to the debtor. 

 

 B. So far as the right to payment or a part thereof under an assigned 

contract has not been fully earned by performance, and notwithstanding 

notification of the assignment, any modification of or substitution for the 

contract made in good faith and in accordance with reasonable commercial 

standards is effective against an assignee, unless the account debtor has 

otherwise agreed, but the assignee acquires corresponding rights under the 

modified or substituted contract.  The assignment may provide that such 

modification or substitution is a breach by the assignor. 

 

 C. The account debtor is authorized to pay the assignor until the account 

debtor receives notification that the amount due or to become due has been 

assigned and that payment is to be made to the assignee.  A notification which 

does not reasonably identify the rights assigned is ineffective.  If requested 

by the account debtor, the assignee must seasonably furnish reasonable proof 

that the assignment has been made and unless he does so the account debtor may 

pay the assignor. 

 

 D. A term in any contract between an account debtor and an assignor is 

ineffective if it prohibits assignment of an account or prohibits creation of a 

security interest in a general intangible for money due or to become due or 

requires the account debtor's consent to such assignment or security interest. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

318 of the Uniform Commercial Code as adopted by the states, except that it 

requires greater clarity in a secured party's notification to the account 



debtor. 

 

Commentary.  1. An assignee (including a secured party) has traditionally been 

subject to defenses or set offs existing before an account debtor is notified 

of the assignment.  When the account debtor's defenses on an assigned claim 

arise from the contract between him and the assignor, it makes no difference 

whether the breach giving rise to the defense occurs before or after the 

account debtor is notified of the assignment (Subsection (A)(1)).  The account 

debtor may also have claims against the assignor which arise independently of 

that contract:  an assignee is subject to all such claims which accrue before, 

and free of all those which accrue after, the account debtor is notified 

(Subsection (A)(2)).  The account debtor may waive his right to assert claims 

or defenses against an assignee to the extent provided in § 9–206. 

 

2. Subsection (B) makes good faith-modifications by assignor and account debtor 

without the assignee's consent effective against the assignee even after 

notification.  When, for example, it becomes necessary for a government agency 

to cut back or modify existing contracts, comparable arrangements must be made 

promptly in hundreds and even thousands of subcontracts lying in many tiers 

below the prime contract.  Typically, the right to payments under these 

subcontracts will have been assigned.  The government as sovereign, might have 

the right to amend or terminate existing contracts apart from statute.  This 

Subsection gives the prime contractor (the account debtor) the right to make 

the required arrangements directly with his subcontractors without undertaking 

the task or procuring assents from the many banks to whom rights under the 

contracts may have been assigned.  Assignees are protected by the provision 

which gives them automatically corresponding rights under the modified or 

substituted contract.  Notice that Subsection (B) applies only so far as the 

right to payment has not been earned by performance, and therefore its 

application ends entirely when the work is done or the goods are furnished. 

 

3. Subsection (C) clarifies the right of an account debtor to make payment to 

his seller-assignor in an "indirect collection" situation (see Comment to § 9–

308).  So long as the assignee permits the assignor to collect claims or leaves 

him in possession of chattel paper which does not indicate that payment is to 

be made at some place other than the assignor's place of business, the account 

debtor may pay the assignor even though he may know of the assignment.  In such 

a situation an assignee who wants to take over collections must notify the 

account debtor to make further payments to him. 

 

4. Subsection (D) denies effectiveness to contractual terms prohibiting 

assignment of sums due and to become due under contracts of sale, construction 

contracts and the like.  Under the rule as stated, an assignment would be 

effective, even if made to an assignee who took with full knowledge that the 

account debtor had sought to prohibit or restrict assignment of the claims. 

 

5. The Federal Assignment of Claims Code of 1940 – to which of course this 

section is subject – requires that assignments of claims against the United 

States be filed as provided in that Code.  Many large business enterprises, 

situated like the United States in that claims against them are held by 

hundreds or thousands of subcontractors or suppliers, often require in their 

contract or purchase order forms that assignments against them be filed in a 

prescribed way.  Subsection (C) requires reasonable identification of the 

account assigned and recognizes the right of an account debtor to require 



reasonable proof of the making of the assignment and to that extent validates 

such requirements in contracts or purchase order forms.  If the notification 

does not contain such reasonable identification or if such reasonable proof is 

not furnished on request, the account debtor may disregard the assignment and 

make payment to the assignor.  What is "reasonable" is not left to the 

arbitrary decision of the account debtor;  if there is doubt as to the adequacy 

either of a notification or of proof submitted after request, the account 

debtor may not be safe in disregarding it, unless he has notified the assignee 

with commercial promptness as to the respects in which identification or proof 

is considered defective. 

 

 Cross References 

 

Point 1:  Section 9–206. 

 

Point 3:  Sections 9–205 and 9–308. 

 

Point 4:  Section 2–210(B) and (C). 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Account debtor".  Section 9–105. 

 

"Agreement".  Section 1–201. 

 

"Contract".  Section 1–201. 

 

"Good faith".  Section 1–201. 

 

"Party".  Section 1–201. 

 

"Receives notification".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Seasonably".  Section 1–204. 

 

"Term".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the rights and obligations between a person who owes 

money on a right to payment which has become collateral and the secured party 

with a security interest in that collateral.  In particular, this section 

describes the extent to which a buyer of property from the seller-debtor may 

assert defenses which the buyer has against the seller-debtor to the payment of 

the purchase price against the secured party of the seller-debtor or against a 

purchaser of that right to receive payment. 

 



Part 4. Filing 

 

§ 9–401. Place of filing;  erroneous filing;  removal of collateral 

 

 A. The proper place to file in order to perfect a security interest is as 

follows: 

 

  1. When the collateral is timber to be cut, or is minerals or the 

like (including oil and gas) or accounts subject to § 9–103(E), or when 

the financing statement is filed as a fixture filing (§ 9–313) and the 

collateral is goods which are or are to become fixtures, then, in the 

Commerce Department within the Division of Economic Development or its 

designated successor; 

 

  2. In all other cases, in the Commerce Department within the 

Division of Economic Development or its designated successor. 

 

 B. A filing which is made in good faith in an improper place or not in 

all of the places required by this section is nevertheless effective with 

regard to any collateral as to which the filing complied with the requirements 

of this article and is also effective with regard to collateral covered by the 

financing statement against any person who has knowledge of the contents of 

such financing statement. 

 

 C. A filing which is made in the proper place under the law of this 

jurisdiction continues effective for four months after a change in the debtor's 

residence or place of business or the location of the collateral or its use, 

whichever controlled the original filing, is changed.  It becomes ineffective 

thereafter unless a copy of the financing statement signed by the secured party 

is filed in the new required placed within said period.  The security interest 

may also be perfected in the new place after the expiration of the four-month 

period;  in such case perfection dates from the time of perfection in the new 

place.  A change in the use of the collateral does not impair the effectiveness 

of the original filing. 

 

 D. The rules stated in § 9–103 determine whether filing is necessary in 

this jurisdiction. 

 

 E. Notwithstanding the preceding Subsections, and subject to § 9–302(C), 

the proper place to file in order to perfect a security interest in collateral, 

including fixtures, of a transmitting utility is the Commerce Department within 

the Division of Economic Development or its designated successor.  This filing 

constitutes a fixture filing (§ 9–313) as to the collateral described therein 

which is or is to become fixtures. 

 

 F. For the purposes of this section, the residence of an organization is 

its place of business if it has one or its chief executive office if it has 

more than one place of business. 

 

 History 

 

CD–61–86, December 11, 1986. 

 



CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

401 of the Uniform Commercial Code as adopted by the states, except that 

adjustments have been made in the filing requirements to reflect the 

differences in the manner in which land is held within Navajo Indian County and 

most states.  The changes reflect the fact that the Navajo Nation wishes to 

exercise its civil jurisdiction over Navajo Indian Country to avoid the 

confusion caused by the otherwise conflicting jurisdictions. 

 

Commentary.  1. When a secured party has in good faith attempted to comply with 

the filing requirements but has not done so correctly, Subsection (B) makes his 

filing effective in so far as it was proper, and also makes it good for all 

collateral covered by the financing statement against any person who actually 

knows the contents of the improperly filed statement. 

 

2. Subsection 9–401(C) deals with change of residence or place of business or 

the location or use of the goods after a proper filing has been made.  The 

Subsection is important only when local filing is required, and covers only 

changes between local filing units in this jurisdiction.  For changes of 

location between jurisdiction see § 9–103(A)(4). 

 

3. The usual filing rules do not apply well for a transmitting utility (defined 

in § 9–105).  The Code provides that for transmitting utilities the filing need 

only be in the Commerce Department within the Division of Economic Development 

or its designated successor.  The nature of the debtor will inform persons 

searching the record as to where to make a search. 

 

 Cross References 

 

Sections 9–302, 9–304 and 9–307(B). 

 

Point 2:  Section 9–103(C). 

 

Point 3:  Sections 9–402(E) and 9–403(F). 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 

 

"Debtor".  Section 9–105. 

 

"Equipment".  Section 9–109. 

 

"Farm products".  Section 9–109. 

 

"Financing statement".  Section 9–402. 

 



"Fixture filing".  Section 9–313. 

 

"Good faith".  Section 1–201. 

 

"Goods".  Section 9–105. 

 

"Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Transmitting utility".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section describes the place where financing statements are to be filed for 

each type of collateral requiring filing to "perfect" (i.e., complete) the 

security interest.  This section also describes rules relating to filing in an 

incorrect place or to filing when the debtor relocates. 

 

§ 9–402. Formal requisites of financing statement;  amendments;  mortgage as 

financing statement 

 

 A. A financing statement is sufficient if it gives the names of the 

debtor and the secured party, is signed by the debtor, gives an address of the 

secured party from which information concerning the security interest may be 

obtained, gives a mailing address of the debtor and contains a statement 

indicating the types, or describing the items, of collateral.  A financing 

statement may be filed before a security agreement is made or a security 

interest otherwise attaches.  When the financing statement covers crops growing 

or to be grown, the statement must also contain a description of the real 

estate concerned.  When the financing statement covers timber to be cut or 

covers minerals or the like (including oil and gas) or accounts subject to § 9–

103(E), or when the financing statement is filed as a fixture filing (§ 9–313) 

and the collateral is goods which are or are to become fixtures, the statement 

must also comply with Subsection (E).  A copy of the security agreement is 

sufficient as a financing statement if it contains the above information and is 

signed by the debtor.  A carbon, photographic or other reproduction of a 

security agreement or a financing statement is sufficient as a financing 

statement if the security agreement so provides or if the original has been 

filed in this jurisdiction. 

 

 B. A financing statement which otherwise complies with Subsection (A) is 

sufficient when it is signed by the secured party instead of the debtor if it 

is filed to perfect a security interest in: 

 

  1. Collateral already subject to a security interest in another 

jurisdiction when it is brought into this jurisdiction, or when the 

debtor's location is changed to this jurisdiction.  Such a financing 



statement must state that the collateral was brought into this 

jurisdiction or that the debtor's location was changed to this 

jurisdiction under such circumstances;  or 

 

  2. Proceeds under § 9–306 if the security interest in the original 

collateral was perfected.  Such a financing statement must describe the 

original collateral;  or 

 

  3. Collateral as to which the filing has lapsed;  or 

 

  4. Collateral acquired after a change of name, identity or 

corporate structure of the debtor (Subsection (G)). 

 

 C. A form substantially as follows is sufficient to comply with 

Subsection (A): 

 

  Name of debtor (or assignor)__________ 

 

  Address__________ 

 

  Name of secured party (or assignee)__________ 

 

  Address__________ 

 

  1. This financing statement covers the following types (or items) 

of property:  (Describe)__________ 

 

  2. (If collateral is crops) The above described crops are growing 

or are to be grown on:  (Describe Real Estate)__________ 

 

  3. (If applicable) The above goods are to become fixtures on* / 

(Describe Real Estate) _______, and this financing statement is to be 

filed for record in the real estate records. (If the debtor does not have 

an interest of record.) The name of a record owner is__________ 

 

  4. (If products of collateral are claimed) Products of the 

collateral are also covered. 

 

  (Use whichever is applicable)__________ 

 

    

 

  Signature of Debtor (or Assignor)__________ 

 

    

 

  Signature of Secured Party (or Assignee)__________ 

 

    

 

 D. A financing statement may be amended by filing a writing signed by 

both the debtor and the secured party.  An amendment does not extend the period 

of effectiveness of a financing statement.  If any amendment adds collateral, 

it is effective as to the added collateral only from the filing date of the 



amendment.  In this article, unless the context otherwise requires, the term 

"financing statement" means the original financing statement and any 

amendments. 

 

 E. A financing statement covering timber to be cut or covering minerals 

or the like (including oil and gas) or accounts subject to § 9–103(E), or a 

financing statement filed as a fixture filing (§ 9–313) where the debtor is not 

a transmitting utility, must (i) show that it covers this type of collateral, 

(ii) recite that it is to be filed in the real estate records, and (iii) 

contain a description of the real estate sufficient if it were contained in a 

mortgage of the real estate to give constructive notice of the mortgage under 

Navajo law.  If the debtor does not have an interest of record in the real 

estate, the financing statement must show the name of a record owner. 

 

 F. To the extent that this section requires the recording of a fixture 

filing in the real estate records where mortgages are recorded, a mortgage is 

effective as a financing statement filed as a fixture filing from the data of 

its recording if: 

 

  1. The goods are described in the mortgage by item or type;  and 

 

  2. The goods are or are to become fixtures related to the real 

estate described in the mortgage;  and 

 

  3. The mortgage complies with the requirements for a financing 

statement in this section other than a recital that it is to be filed in 

the real estate records;  and 

 

  4. The mortgage is duly recorded. 

 

 So far as this article relates to the matter, no fee with reference to 

the financing statement is required other than the regular recording and 

satisfaction fees with respect to the mortgage. 

 

 G. A financing statement sufficiently shows the name of the debtor if it 

gives the individual, partnership or corporate name of the debtor, whether or 

not it adds other trade names or names of partners.  Where the debtor so 

changes his name or, in the case of an organization, its name, identity or 

corporate structure that a filed financing statement becomes seriously 

misleading, the filing is not effective to perfect a security interest in 

collateral acquired by the debtor more than four months after the change, 

unless a new appropriate financing statement is filed before the expiration of 

that time.  A filed financing statement remains effective with respect to 

collateral transferred by the debtor even though the secured party knows of or 

consents to the transfer. 

 

 H. A financing statement substantially complying with the requirements of 

this section is effective even though it contains minor errors which are not 

seriously misleading. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 



 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

402 of the Uniform Commercial Code as adopted by the states.  See § 9–401. 

 

Commentary.  1.  Subsection (A) sets out the simple formal requisites of a 

financing statement under this article.  These requirements are:  (1) signature 

of the debtor;  (2) addresses of both parties;  (3) a description of the 

collateral by type or item. 

 

Where the collateral is crops growing or to be grown or when the financing 

statement is filed as a fixture filing (§ 9–313) or when the collateral is 

timber to be cut or minerals or the like (including oil and gas) financed at 

wellhead or minehead or accounts resulting from the sale thereof, the financing 

statement must also contain a description of the lands concerned.  On 

description generally, see § 9–110 and Comment 4 to the present section.  An 

important distinction must be drawn, however, between the function of the 

description of land in reference to crops and its function in the other cases 

mentioned.  For crops it is merely part of the description of the crops 

concerned, and the security interest in crops is a Code security interest.  In 

contrast, in the other cases mentioned the function of the description of land 

is to have the financing statement filed in the appropriate real estate 

records, as distinguished from the personal property records.  Subsection (C) 

suggests a form which complies with the statutory requirements and makes clear 

that for the types of collateral mentioned other than crops, the financing 

statement containing a description of the land concerned is to go in the realty 

records.  Note also Subsection (E) on the adequacy of the description of land 

where the filing is to be in the real estate records.  See also § 9–403. 

 

A copy of the security agreement may be filed in place of a separate financing 

statement, if it contains the required information and signature. 

 

2. This section adopts the system of "notice filing".  What is required to be 

filed is not the security agreement itself, but only a simple notice which may 

be filed before the security interest attaches or thereafter.  The notice 

itself indicates merely that the secured party who has filed may have a 

security interest in the collateral described.  Further inquiry from the 

parties concerned will be necessary to disclose the complete state of affairs.  

Section 9–208 provides a statutory procedure under which the secured party, at 

the debtor's request, may be required to make disclosure.  Notice filing has 

proved to be of great use in financing transactions involving inventory, 

accounts and chattel paper, since it obviates the necessity of refiling of each 

of a series of transactions in a continuing arrangement where the collateral 

changes from day to day.  Where other types of collateral are involved, the 

alternative procedure of filing a signed copy of the security agreement may 

prove to be the simplest solution.  Sometimes more than one copy of a financing 

statement or of a security agreement used as a financing statement is needed 

for filing.  In such a case the section permits use of a carbon copy or 

photographic copy of the paper, including signatures. 

 

However, even in the case of filings that do not necessarily involve a series 

of transactions the financing statement is effective to encompass transactions 

under a security agreement not in existence and not contemplated at the time 

the notice was filed, if the description of collateral in the financing 



statement is broad enough to encompass them.  Similarly, the financing 

statement is valid to cover after-acquired property and future advances under 

security agreements whether or not mentioned in the financing statement. 

 

3. Subsection (B) allows the secured party to file a financing statement signed 

only by himself where the filing is required by any of the events listed, each 

of which occurs after the commencement of the financing, and therefore under 

circumstances where the cooperation of the debtor is not certain.  See § 9–

401(C).  The secured party should not be penalized for failure to make a timely 

filing by reason of difficulty in procuring the signature of a possibly 

reluctant or hostile debtor.  Financing statements filed under this Subsection 

must explain the circumstances under which they are filed with the signature of 

the secured party rather than that of the debtor. 

 

In contrast to the signatures on original financing statements, an amendment to 

a financing statement must be signed by both parties, to preclude either from 

adversely affecting the interests of the other. 

 

The reference in Subsection (D) to an amendment which "adds collateral" refers 

to additional types of collateral.  A security interest on additional units of 

a type of collateral already described can be created under an after-acquired 

property clause or a new security agreement.  See Comment to § 9–204.  On 

priorities in such cases see § 9–312 and Comments thereto. 

 

4. A description of real estate must be sufficient to identify it.  See § 9–

110.  This formulation rejects the view that the real estate description must 

be by metes and bounds, or otherwise conforming to traditional real estate 

practice in conveyancing, but of course the incorporation of such a description 

by reference to the recording data of a deed, mortgage or other instrument 

containing the description should suffice under the most stringent standards.  

The proper test for the description in a filing for fixtures, minerals, 

accounts subject to § 9–103(E) or timber to be cut is that a description of 

real estate must be sufficient so that the fixture financing statement will fit 

into the real estate search system and the financing statement be found by a 

real estate searcher;  in other words, the test of adequacy of the description 

is whether it would be adequate in a mortgage of the real estate.  However, the 

description of the real estate on which the crops are located need only satisfy 

the requirements of the local recorder for such crop filings where the crops 

are not grown on land owned by or held in trust for the Navajo Nation.  In the 

case of crops grown on lands within Navajo Indian Country, the description of 

the land need only include its approximate location to the extent that no more 

precise location is reasonably available.  Because it may not be practical to 

obtain with reasonable effort a precise description of some Navajo land and 

this Code does not wish to discourage commercial financing by imposing 

impractical or expensive requirements, the description of Navajo land which is 

difficult to describe in a formal sense shall not be invalid as long as the 

parties make a reasonable effort to distinguish the crop from other crops of 

the same debtor.  In such cases, other creditors of the debtor will have the 

burden of distinguishing between separate crops of the same debtor, and the 

emphasis of such descriptions is not so much how to locate the land as it is 

how to distinguish between separate crops of the debtor in which different 

secured parties have a security interest or in which there is no security 

interest. 

 



Where the debtor does not have an interest of record in the real estate, a 

fixture financing statement must show the name of a record owner.  Thus, in 

such cases the fixture financing will fit into the real estate search system. 

 

5. A real estate mortgage may provide that it constitutes a security agreement 

with, respect to fixtures (or other goods) in conformity with this article.  

Combined mortgages on real estate and goods are common and useful for certain 

purposes.  This section goes further and makes provision that the recording of 

the real estate mortgage, (if it complies with the requirements of financing 

statement) shall constitute the filing of a financing statement as to the 

fixtures (but not, of course, as to the other goods).  See § 9–403.  Of course, 

if a combined mortgage covers goods which are not fixtures, a regular filing is 

necessary for such goods, and Subsection (F) is inapplicable to such goods.  

Likewise, filing as a "fixture filing" provided in § 9–401 does not apply to 

true goods. 

 

6. Subsection (G) undertakes to deal with some of the problems as to who is the 

debtor.  In the case of individuals, it contemplates filing only in the 

individual name, not in a trade name.  In the case of partnerships it 

contemplates filing in the partnership name, not in the names of any of the 

partners, and not in any other trade names.  Trade names are deemed to be too 

uncertain and too likely not to be known to the secured party or person 

searching the record, to form the basis for a filing system.  See § 9–403(E). 

 

Subsection (G) also deals with the case of a change of name of a debtor and 

provides some guidelines when mergers or other changes of corporate structure 

of the debtor occur with the result that a filed financing statement might 

become seriously misleading.  Not all cases can be imagined and covered by 

statutes in advance.  However, the principle sought to be achieved by the 

Subsection is that after a change which would be seriously misleading, the old 

financing statement is not effective as to new collateral acquired more than 

four months after the change, unless a new appropriate financing statement is 

filed before the expiration of the four months.  The old financing statement, 

if legally still valid under the circumstances, would continue to protect 

collateral acquired before the change and, if still operative under the 

particular circumstances, would also protect collateral acquired within the 

four months.  Obviously, the Subsection does not undertake to state whether the 

old security agreement continues to operate between the secured party and the 

party surviving the corporate change of the debtor. 

 

7. Subsection G) also deals with a different problem, namely whether a new 

filing is necessary where the collateral has been transferred from one debtor 

to another.  This article answers the question in the negative.  Thus, any 

person searching the condition of the ownership of a debtor must make inquiry 

as to the debtor's source of title, and must search in the name of a former 

owner if circumstances seem to require it.  But see § 9–307. 

 

8. Subsection (H) is in line with the policy of this article to simplify formal 

requisites and filing requirements and is designed to discourage the fanatical 

and impossibly refined reading of such statutory requirements. 

 

 Cross References 

 

Point 1:  Section 9–110. 



 

Point 2:  Section 9–208. 

 

Point 3:  Sections 9–103, 9–306 and 9–401(C). 

 

Point 4:  Section 9–110. 

 

Point 5:  Section 9–403(F). 

 

Point 6:  Section 9–403(H). 

 

Point 7:  Section 9–311. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Fixture".  Section 9–313. 

 

"Fixture filing".  Section 9–313. 

 

"Goods".  Section 9–105. 

 

"Party".  Section 1–201. 

 

"Proceeds".  Section 9–306. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Transmitting utility".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section describes the form for various types of "financing statements" and 

"fixture filings" and the preparation and use of such forms. 

 

§ 9–403. What constitutes filing;  duration of filing;  effect of lapsed 

filing;  duties of filing officer 

 

 A. Presentation for filing of a financing statement and tender of the 

filing fee or acceptance of the statement by the filing officer constitutes 

filing under this article. 

 

 B. Except as provided in Subsection (F) a filed financing statement is 

effective for a period of five years from the date of filing.  The 

effectiveness of a filed financing statement lapses on the expiration of the 



five year period unless a continuation statement is filed prior to the lapse.  

If a security interest perfected by filing exists at the time insolvency 

proceedings are commenced by or against the debtor, the security interest 

remains perfected until termination of the insolvency proceedings and 

thereafter for a period of 60 days or until expiration of the five year period, 

which ever occurs later.  Upon lapse the security interest becomes unperfected, 

unless it is perfected without filing.  If the security interest becomes 

unperfected upon lapse, it is deemed to have been unperfected as against a 

person who became a purchaser or lien creditor before lapse. 

 

 C. A continuation statement may be filed by the secured party within six 

months prior to the expiration of the five-year period specified in Subsection 

(B).  Any such continuation statement must be signed by the secured party, 

identify the original statement by file number and state that the original 

statement is still effective.  A continuation statement signed by a person 

other than the secured party of record must be accompanied by a separate 

written statement of assignment signed by the secured party of record and 

complying with § 9–405(B), including payment of the required fee.  Upon timely 

filing of the continuation statement, the effectiveness of the original 

statement is continued for five years after the last date to which the filing 

was effective whereupon it lapses in the same manner as provided in Subsection 

(B) unless another continuation statement is filed prior to such lapse.  

Succeeding continuation statements may be filed in the same manner to continue 

the effectiveness of the original statement. 

 

 D. Except as provided in Subsection (G), a filing officer shall mark each 

statement with a file number and with the date and hour of filing and shall 

hold the statement or a microfilm or other photographic copy thereof for public 

inspection.  In addition, the filing officer shall index the statement 

according to the name of the debtor and shall note in the index the file number 

and the address of the debtor given in the statement. 

 

 E. The uniform fee for filing and indexing and for stamping a copy 

furnished by the secured party to show the date and place of filing for an 

original financing statement or for a continuation statement shall be set by 

regulation.  The uniform fee for each name more than one required to be indexed 

shall be set by regulation. 

 

 F. If the debtor is a transmitting utility (§ 9–401(E)) and a filed 

financing statement so states, it is effective until a termination statement is 

filed.  A real estate mortgage which is effective as a fixture filing under § 

9–402(F) remains effective as a fixture filing until the mortgage is released 

or satisfied of record or its effectiveness otherwise terminates as to the real 

estate. 

 

 G. When a financing statement covers timber to be cut or covers minerals 

or the like (including oil and gas) or accounts subject to § 9–103(E), or is 

filed as a fixture filing, the filing officer shall index it under the names of 

the debtor and any owner of record shown on the financing statement in the same 

fashion as if they were the mortgagors;  in a mortgage of the real estate 

described, and, to the extent that the law of this jurisdiction provides for 

indexing of mortgages under the name of the mortgagee, under the name of the 

secured party as if he were the mortgagee thereunder, or where indexing is by 

description in the same fashion as if the financing statement were a mortgage 



of the real estate described. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

403 of the Uniform Commercial Code as adopted by the states, except for 

adjustments which have been made because of the establishment of a Navajo 

filing system. 

 

Commentary.  1. Subsection (A) clarifies that a financing statement filed for 

record gives constructive notice from the time of presentation to the filing 

officer, rather than from the time of indexing. 

 

2. Subsection (B) establishes five years as the filing period, with an 

exception for the cases mentioned in Subsection (F).  Subsection (C) provides 

for the filing of one or more continuation statements (which need be signed 

only by the secured party), if it is desired to continue the effectiveness of 

the original filing. 

 

The theory of this article is that the public files of financing statements are 

self-clearing, because the filing officer may automatically discard each 

financing statement after a period of five years, unless a continuation 

statement is filed or the financing statement is stiff effective under 

Subsection (F).  This theory materially lessens the tension that would 

otherwise exist to have the files cleared by termination statements under § 9–

404.  Similarly, a person searching the files need not go back into the past 

indefinitely, and he has a limited and defined search problem. 

 

Subsection (F) provides certain special filing rules, namely, filings against 

transmitting utilities (§ 9–105), for which financing statements are filed in 

the Commerce Department of the Division of Economic Development and real estate 

mortgages which serve as fixture financing statements and which are filed in 

the Commerce Department of the Division of Economic Development or its 

successor.  In both of these cases the financing statement is valid for the 

life of the obligations secured.  No confusion as to the required scope of 

search should result, because of the special nature of the filings involved. 

 

3. Under Subsection (B) the security interest becomes unperfected when filing 

lapses.  Thereafter, the interest of the secured party is subject to defeat by 

purchasers and lienors even though before lapse the conflicting interest may 

have been junior.  Compare the situation arising under § 9–103(A)(4) when a 

perfected security interest under the law of another jurisdiction is not 

perfected in this jurisdiction within four months after the property is brought 

into this jurisdiction. 

 

Thus, if "A" and "B" both make non-purchase money advances against the same 

collateral, and both perfect security interests by filing, "A" (who files 

first) is entitled to priority under § 9–312(E).  But if no continuation 



statement is filed, "A's" filing may lapse first.  So long as "B's" interest 

remains perfected thereafter, he is entitled to priority over "A's" unperfected 

interest. 

 

4. Subsection (G) makes clear that the filings in real estate records (§§ 9–401 

and 9–402(C) and (E)), shall be indexed in the real estate records, where they 

will be found by a real estate searcher.  Where the debtor is not an owner of 

record, the financing statement must show the name of an owner of record, and 

the statement is to be indexed in his name.  See §§ 9–313(D)(2) and (3);  9–

402(C);  and 9–402(E). 

 

 Cross References 

 

Point 3:  Sections 9–103(C), 9–301 and 9–312(E). 

 

 Definitional Cross References 

 

"Debtor".  Section 9–105. 

 

"Financing statement".  Section 9–402. 

 

"Fixture".  Section 9–313. 

 

"Fixture filing".  Section 9–313. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Transmitting utility".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section describes the mechanical aspects for the filing of "financing 

statements" and for filing "continuation statements" needed to avoid the lapse 

of a prior filing. 

 

§ 9–404. Termination statement 

 

 A. If a financing statement covering consumer goods is filed on or after 

July 30, 1986, then within (i) one month or (ii) within 10 days following 

written demand by the debtor, whichever occurs first, after there is no 

outstanding secured obligation and no commitment to make advances, incur 

obligations or otherwise give value, the secured party must file with each 

filing officer with whom the financing statement was filed, a termination 

statement to the effect that he no longer claims a security interest under the 

financing statement, which shall be identified by file number.  In other cases, 

whenever there is no outstanding secured obligation and no commitment to make 

advances, incur obligations or otherwise give value, the security party must on 

written demand by the debtor send the debtor, for each filing officer with whom 

the financing statement was filed, a termination statement to the effect that 

he no longer claims a security interest under the financing statement, which 

shall be identified by file number.  A termination statement signed by a person 

other than the secured party of record must be accompanied by a separate 



written statement of assignment signed by the secured party of record complying 

with § 9–405(B), including payment of the required fee.  If the affected 

secured party fails to file such a termination statement as by this Subsection, 

or to send such a termination statement within 10 days after proper demand 

therefor, he shall be liable to the debtor for one hundred dollars ($100.00) 

and (in addition) for any loss caused to the debtor by such failure. 

 

 B. On presentation to the filing officer of such a termination statement 

he must note it in the index.  If he has received the termination statement in 

duplicate, he shall return one copy of the termination statement to the secured 

party stamped to show the time of receipt thereof.  If the filing officer has a 

microfilm or other photographic record of the financing statement, and of any 

related continuation statement, statement of assignment and statement of 

release, he may remove the originals from the files at any time after receipt 

of the termination statement, or if he has no such record, he may remove them 

from the files at any time after one year after receipt of the termination 

statement. 

 

 C. If the termination statement is in the standard form prescribed by the 

Commerce Department within the Division of Economic Development or its 

designated successor, the uniform fee for filing and indexing the termination 

statement shall be set by regulation. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

404 of the Uniform Commercial Code as adopted by the states, except for 

adjustments which have been made because of the establishment of a Navajo 

filing system. 

 

Commentary.  1. The purpose of this section is to provide a procedure for 

noting discharge of the secured obligation on the records and for noting that a 

financing arrangement has been terminated. 

 

Since most financing statements expire in five years unless a continuation 

statement is filed (§ 9–403), no compulsion is placed on the secured party to 

file a termination statement unless demanded by the debtor, except in the case 

of consumer goods.  Because many consumers will not realize the importance of 

clearing the situation as it appears on file, an affirmative duty is put on the 

secured party in that case.  However, many purchase money security interests in 

consumer goods will not be filed, except for motor vehicles (§ 9–302(A)(4)), in 

which case a certificate of title law may control instead of the filing 

provisions of Article 9. 

 

2. This section adds a provision covering the problem which arises because a 

secured party under a notice filing system may file notice of an intention to 

make advances which may never be made.  Under this section a debtor may require 

a secured party to send a termination statement when there is no outstanding 



obligation and no commitment to make future advances. 

 

 Cross References 

 

Point 2:  Section 9–402(A). 

 

 Definitional Cross References 

 

"Consumer goods".  Section 9–109. 

 

"Debtor".  Section 9–105. 

 

"Financing statement".  Section 9–402. 

 

"Person".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Send".  Section 1–201. 

 

"Value".  Section 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the arrangements for terminating financing statements. 

 

§ 9–405. Assignment of security interest 

 

 A. A financing statement may disclose an assignment of a security 

interest in the collateral described in the financing statement by indication 

in the financing statement of the name and address of the assignee or by an 

assignment itself or a copy thereof on the face or back of the statement.  On 

presentation to the filing officer of such a financing statement the filing 

officer shall mark the same as provided in § 9–403(D).  The uniform fee for 

filing, indexing and furnishing filing data for a financing statement so 

indicating an assignment shall be set by regulation. 

 

 B. A secured party may assign of record all or part of his rights under a 

financing statement by the filing in the place where the original financing 

statement was filed of a separate written statement of assignment signed by the 

secured party of record and setting forth the name of the secured party of 

record and the debtor, the file number and the date of filing of the financing 

statement and the name and address of the assignee and containing a description 

of the collateral assigned.  A copy of the assignment is sufficient as a 

separate statement if it complies with the preceding sentence.  On presentation 

to the filing officer of such a separate statement, the filing officer shall 

mark such separate statement with the date and hour of the filing.  He shall 

note the assignment on the index of the financing statement, or in the case of 

a fixture filing, or a filing covering timber to be cut, or covering minerals 

or the like (including oil and gas) or accounts subject to § 9–103(E), he shall 



index the assignment under the name of the assignor as grantor and, to the 

extent that Navajo law provides for indexing the assignment of a mortgage under 

the name of the assignee, he shall index the assignment of the financing 

statement under the name of the assignee.  The uniform fee for filing, indexing 

and furnishing filing data about such a separate statement of assignment shall 

be set by regulation.  Notwithstanding the provisions of this Subsection, an 

assignment of record of a security interest in a fixture contained in a 

mortgage effective as a fixture filing (§ 9–402(F)) may be made only by an 

assignment of the mortgage in the manner provided by the law applicable to the 

recording of such mortgages. 

 

 C. After the disclosure or filing of an assignment under this section, 

the assignee is the secured party of record. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

405 of the Uniform Commercial Code as adopted by the states, except for 

adjustments which have been made because of the establishment of a Navajo 

filing system. 

 

Commentary.  This section provides a permissive device whereby a secured party 

who has assigned all or part of his interest may have the assignment noted of 

record.  Note that under § 9–302(B) no filing of such an assignment is required 

as a condition of continuing the perfected status of the security interest 

against creditors and transferees of the original debtor.  A secured party who 

has assigned his interest might wish to have the fact noted of record, so that 

inquiries concerning the transaction would be addressed not to him but to the 

assignee (see Point 2 of comment to § 9–402).  After a secured party has 

assigned his rights of record, the assignee becomes the "secured party of 

record" and may file a continuation statement under § 9–403, a termination 

statement under § 9–404, or a statement of release under § 9–406. 

 

Where a mortgage of real estate is effective as a financing statement filed as 

a fixture filing (§ 9–402(F)), then an assignment of record of the security 

interest may be made only in the manner in which an assignment of the mortgage 

may be made under the law applicable to such mortgages. 

 

 Cross References 

 

Sections 9–302(B) and 9–402 through 9–406. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 



"Financing statement".  Section 9–402. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Signed".  Security 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes certain mechanical arrangements for the transfer of a 

secured party's position to a new secured party. 

 

§ 9–406. Release of collateral 

 

 A secured party of record may by his signed statement release all or a 

part of any collateral described in a filed financing statement.  The statement 

of release is sufficient if it contains a description of the collateral being 

released, the name and address of the debtor, the name and address of the 

secured party, and the file number of the financing statement.  A statement of 

release signed by a person other than the secured party of record must be 

accompanied by a separate written statement of assignment signed by the secured 

party of record and complying with § 9–405(B), including payment of the 

required fee.  Upon presentation of such a statement of release to the filing 

officer he shall mark the statement with the hour and date of filing and shall 

note the same upon the margin of the index of the filing of the financing 

statement.  The uniform fee for filing and noting such a statement of release 

shall be set by regulation. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

406 of the Uniform Commercial Code as adopted by the states, except for 

adjustments which have been made to reflect the establishment of a Navajo 

filing system. 

 

Commentary.  Like the preceding section, this section provides a permissive 

device for noting of record any release of collateral.  There is no requirement 

that such a statement be filed when collateral is released (cf. § 9–404 on 

Termination Statements).  It is merely a method of making the record reflect 

the true state of affairs so that fewer inquiries will have to be made by 

persons who consult the files. 

 

It the statement of release is not signed by the secured party of record, the 

assignment procedure of § 9–405(B) must be followed. 

 



 Cross References 

 

Section 9–404. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Financing statement".  Section 9–402. 

 

"Secured party".  Section 9–105. 

 

"Signed".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the mechanics for a secured party to release some 

collateral without terminating the entire financing statement. 

 

§ 9–407. Information from filing officer 

 

 A. If the person filing any financing statement, termination statement, 

statement of assignment, or statement of release, furnishes the filing officer 

a copy thereof, the filing officer shall upon request note upon the copy the 

file number and date and hour of the filing of the original and deliver or send 

the copy to such person. 

 

 B. Upon request of any person, the filing officer shall issue his 

certificate showing whether there is on file on the date and hour stated 

therein, any presently effective financing statement naming a particular debtor 

and any statement of assignment thereof and if there is, giving the date and 

hour of filing of each such statement and the names and addresses of each 

secured party therein.  The uniform fee for such a certificate shall be set by 

regulation.  Upon request the filing officer shall furnish a copy of any filed 

financing statement or statement of assignment for a uniform fee of to be set 

by regulation. 

 

 History 

 

CD–61–86, December 11, 1986. 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

407 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. Subsection (A) requires the filing officer upon request to 

return to the secured party a copy of the financing statement on which the 

material data concerning the filing are noted.  Receipt of such a copy will 

assure the secured party that the mechanics of filing have been complied with.  



Note, however, that under § 9–403(A) the secured party does not bear the risk 

that the filing officer will not properly perform his duties;  under that 

section the secured party has complied with the filing requirements when he 

presents his financing statement for filing and the filing fee has been 

tendered or the statement accepted by the filing officer. 

 

2. Subsection (B) requires the filing officer on request to issue to any person 

who has tendered the proper fee his certificate as to what filings have been 

made against any particular debtor and to furnish copies of such filed 

financing statements.  In view of the centralized filing system adopted by this 

article (see § 9–401 and Comment thereto), this provision is of obvious 

convenience to a person who wishes to know what the files contain but who 

cannot conveniently consult files located in the capital of the Navajo Nation. 

 

 Cross References 

 

Point 1:  Section 9–403(A). 

 

Point 2:  Section 9–401. 

 

 Definitional Cross References 

 

"Debtor".  Section 9–105. 

 

"Financing statement".  Section 9–402. 

 

"Person".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Send".  Section 1–201. 

 

§ 9–408. Financing statements covering consigned or leased goods 

 

 A consignor or lessor of goods may file a financing statement using the 

terms "consignor", "consignee", "lessor", "lessee" or the like instead of the 

terms specified in § 9–402.  The provisions of this part shall apply as 

appropriate to such a financing statement, but its filing shall not of itself 

be a factor in determining whether or not the consignment or lease is intended 

as security (§ 1–201(KK)).  However, if it is determined for other reasons that 

the consignment or lease is so intended, a security interest of the consignor 

or lessor which attaches to the consigned or leased goods is perfected by such 

filing. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

This section is intended to have the same meaning and effect as § 9408 of the 

Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. Where filing is required under §§ 2–326(C) and 9–114 for a 



consignment which is not a security interest (§ 1–201(KK)), this section 

authorizes the appropriate adaptations of terminology. 

 

Apart from the rules in Part 4, the rules of this article using the terms 

"debtor" and "secured party" will not apply to consignments if they are not 

security interests.  Section 9–114 on consignments essentially parallels § 9–

312(C) on inventory priorities, and the latter rule therefore does not apply to 

consignments.  Section 2–326 states the rights of creditors of a consignee who 

has not filed or otherwise complied with Subsection (C), and § 9–301 on 

unperfected security interests is therefore not applicable.  Section 2–326 and 

the law of consignments supply rules which are provided by § 9–311 for security 

interests and that section is therefore not applicable to consignments.  For 

reasons indicated in the Comment to § 9–114, § 9–306 on proceeds is 

inapplicable to consignments.  An equivalent to the protection of a buyer in 

ordinary course of business against a security interest under § 9–307(A) is 

provided against consignments by § 2–403(B) and (C). 

 

2. If a lease is actually intended as security (§ 1–201(KK)), this article 

applies in full.  However, this question of intention is a doubtful one, and 

the lessor may choose to file for safety even while contending that the lease 

is a true lease for which no filing is required.  This section authorizes 

filing with appropriate changes of terminology, and without affecting the 

substantive question of classification of the lease.  If the lease is a true 

lease, none of the provisions of the Article is applicable to the lease as an 

interest in the chattel.  Note, however, that the Article may be applicable to 

the lease in its aspect as chattel paper.  See § 9–105(B). 

 

 Cross References 

 

Point 1:  Sections 1–201(KK), 2–326, 2–403, 9–114, 9–301, 9–306, 9–307, and 9–

312. 

 

Point 2:  Sections 1–201(KK) and 9–105(B). 

 

 Definitional Cross References 

 

"Debtor".  Section 9–105. 

 

"Financing Statement".  Section 9–402. 

 

"Goods".  Section 9–105(A)(8). 

 

"Secured Party".  Section 9–105. 

 

 Special Plain Language Comment 

 

Persons who allow others to sell their goods (e.g. "consignors") and persons 

who allow others to use their goods (e.g., "lessors") sometimes do not want to 

be treated as "secured parties" under this article, but wish to file under this 

article to protect themselves in case they are determined by a court to be a 

"secured party".  This section accommodates that concern. 

 

Part 5. Default 



 

§ 9–501. Default;  procedure when security agreement covers both real and 

personal property 

 

 A. When a debtor is in default under a security agreement, a secured 

party has the rights and remedies provided in this part and, except as limited 

by Subsection (C), those provided in the security agreement.  He may reduce his 

claim to judgment, foreclose or otherwise enforce the security interest by any 

available judicial procedure.  If the collateral is documents the secured party 

may proceed either as to the documents or as to the goods covered thereby.  A 

secured party in possession has the rights remedies and duties provided in § 9–

207.  The rights and remedies referred to in this Subsection are cumulative. 

 

 B. After default, the debtor has the rights and remedies provided in this 

part, those provided in the security agreement and those provided in § 9–207. 

 

 C. To the extent that they give rights to the debtor and impose duties on 

the secured party, the rules stated in the Subsections referred to below may 

not be waived or varied except as provided with respect to compulsory 

disposition of collateral (§ 9–504(C) and § 9–505) and with respect to 

redemption of collateral (§ 9–506), but the parties may by agreement determine 

the standards by which the fulfillment of these rights and duties is to be 

measured, if such standards are not manifestly unreasonable. 

 

  1. Section 9–502(B) and § 9–504(B) insofar as they require 

accounting for surplus proceeds of collateral; 

 

  2. Section 9–504(C) and § 9–505(A) which deal with disposition of 

collateral; 

 

  3. Section 9–505(B) which deals with acceptance of collateral as 

discharge of obligation; 

 

  4. Section 9–506 which deals with redemption of collateral; 

 

  5. Section § 9–507(A) which deals with the secured party's 

liability for failure to comply with this part;  and 

 

  6. Section 9–503 which deals with the repossession of personal 

property–7 N.N.C. § 621. 

 

 D. If the security agreement covers both real and personal property or 

fixtures, the secured party may proceed under this part as to the personal 

property or fixtures, or he may proceed as to both the real and the personal 

property or fixtures in accordance with his rights and remedies in respect of 

the real property, in which case the provisions of this part do not apply. 

 

 E. When a secured party has reduced his claim to judgment the lien of any 

levy which may be made upon his collateral by virtue of any execution based 

upon the judgment shall relate back to the date of the perfection of the 

security interest in such collateral.  A judicial sale, pursuant to such 

execution, is a foreclosure of the security interest by judicial procedure 

within the meaning of this section, and the secured party may purchase at the 

sale and thereafter hold the collateral free of any other requirements of this 



article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

Note.  Repossession of personal property moved from 7 N.N.C. § 607 to 7 N.N.C. 

§ 621 and renamed "Repossession of consumer goods." 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

501 of the Uniform Commercial Code as adopted by the states, except as adjusted 

for clarification of the position regarding fixtures in Subsection (D). 

 

Commentary.  1.  The rights of the secured party in the collateral after the 

debtor's default are of the essence of a security transaction.  These are the 

rights which distinguish the secured from the unsecured lender.  This section 

and the following six sections state those rights as well as the limitations on 

their free exercise which legislative policy requires for the protection not 

only of the defaulting debtor but of other creditors.  However, Subsections (A) 

and (B) make it dear that the statement of rights and remedies in this part 

does not exclude other remedies provided by agreement. 

 

2. Following default and the taking possession of the collateral by the secured 

party, there is no longer any distinction between the security interest which 

before default was non-possessory and that which was possessory under a pledge.  

Therefore, no general distinction is taken in this part between the rights of a 

non-possessory secured party and those of a pledgee;  the latter, being in 

possession of the collateral at default, will of course not have to avail 

himself of the right to take possession under § 9–503. 

 

3. Section 9–207 states rights, remedies and duties with respect to collateral 

in the secured party's possession.  That Section applies not only to the 

situation where he is in possession before default, as a pledgee, but also, but 

Subsections (A) and (B) of this section, to the secured party in possession 

after default.  Nevertheless, the relations of the parties have been changed by 

default, and § 9–207 (as it applies after default) must be read together with 

this part.  In particular, agreements, permitted under § 9–207 cannot waive or 

modify the rights of the debtor contrary to Subsection (C) of this section. 

 

4. Section 1–102(C) states rules to determine which provisions of this Code are 

mandatory and which may be varied by agreement.  In general, provisions which 

relate to matters which come up between immediate parties may be varied by 

agreement.  In the area of rights after default our legal system has 

traditionally looked with suspicion on agreements designed to cut down the 

debtor's rights and free the secured party of his duties:  no mortgage clause 

has ever been allowed to clog the equity of redemption.  The default situation 

offers great scope for overreaching;  the suspicious attitude of the courts 

have been grounded in common sense.  Subsection (C) of the section contains a 

codification of this long-standing and deeply rooted attitude:  the specified 

rights of the debtor and duties of the secured party may not be waived or 

varied except as stated.  Provisions not specified in Subsection (C) are 

subject to the general rules stated in § 1–102(C). 



 

5. The collateral for many corporate security issues consists of both real and 

personal property.  In the interest of simplicity and speed Subsection (D) 

permits, although it does not require, the secured party to proceed as to both 

real and personal property in accordance with his rights and remedies in 

respect of the real property.  Except for the permission so granted, this Code 

leaves to other applicable law all questions of procedure with respect to real 

property.  For example, this Code does not determine whether the secured party 

can proceed against the real estate alone and later proceed in a separate 

action against the personal property in accordance with his rights and remedies 

against the real estate.  By such separate actions the secured party "proceeds 

as to both", and this part does not apply in either action.  However, 

Subsection (D) does give the secured party an option to proceed under this part 

as to the personal property. 

 

6. Under Subsection (A) a secured party is entitled to reduce his claim to 

judgment or to foreclose his interest by any available procedure, outside this 

article, which applicable law may provide.  The first sentence of Subsection 

(E) makes clear that any judgment lien which the secured party may acquire 

against the collateral is, so to say, a continuation of his original interest 

(if perfected) and not the acquisition of a new interest or a transfer of 

property to satisfy an antecedent debt.  The judgment lien is therefore stated 

to relate back to the date of perfection of the security interest.  The second 

sentence of the Subsection makes clear that a judicial sale following judgment, 

execution and levy is one of the methods of foreclosure contemplated by 

Subsection (A);  such a sale is governed by other law and not by this article 

and the restrictions which this article imposes on the right of a secured party 

to buy in the collateral at a sale under § 9–504 do not apply. 

 

 Cross References 

 

Point 2:  Section 9–503. 

 

Point 3:  Section 9–207. 

 

Point 4:  Section 1–102(C). 

 

Point 5:  Sections 9–102(A) and 9–104(j). 

 

Point 6:  Section 9–504. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Documents".  Section 9–105. 

 

"Goods".  Section 9–105. 

 

"Remedy".  Section 1–201. 



 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the extent to which the rights and obligations of 

"debtors" and "secured parties" may be changed by agreement.  This section also 

describes the interaction between this article and other laws and procedures 

dealing with creditor rights after default. 

 

§ 9–502. Collection rights of secured party 

 

 A. When so agreed in a conspicuous manner in writing and, in any event, 

on default the secured party is entitled to notify an account debtor or the 

obligor on an instrument or deposit account to make payment to him whether or 

not the assignor was theretofore making collections on the collateral, and also 

to take control of any proceeds to which the secured party is entitled under § 

9–306. 

 

 B. A secured party who by agreement is entitled to charge back 

uncollected collateral or otherwise to full or limited recourse against the 

debtor and who undertakes to collect from the account debtors or obligors must 

proceed in a commercially reasonable manner and may deduct his reasonable 

expenses of realization from the collections.  If the security agreement 

secures an indebtedness, the secured party must account to the debtor for any 

surplus, and, unless otherwise agreed, the debtor is liable for any deficiency.  

But, if the underlying transaction was a sale of accounts or chattel paper, the 

debtor is entitled to any surplus or is liable for any deficiency only if the 

security agreement so provides. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

502 of the Uniform Commercial Code as adopted by the states, except that it has 

been adjusted to include a remedy for the security interest in deposit accounts 

and to require conspicuous written agreement to predefault collection of 

assigned rights to payment. 

 

Commentary.  1. The assignee of accounts, deposit accounts, chattel paper, or 

instruments hold as collateral property which is not only the most liquid asset 

of the debtor's business, but also property which may be collected without any 

interruption of the business (assuming that it continues after default).  The 

situation is far different from that where the collateral is inventory or 

equipment, whose removal may bring the business to a halt.  Furthermore, the 



problems of valuation and identification, present where the collateral is 

tangible goods, do not arise so sharply on the assignment of intangibles.  

Considerations, similar although not identical, apply to assignments of general 

intangibles, which are also covered by the rule of the section.  Consequently, 

this section recognizes the fact that financing by assignment of intangibles 

lacks many of the complexities which arise after default in other types of 

financing, and allows the assignee to liquidate in the regular course of 

business by collecting whatever may become due on the collateral, whether or 

not the method of collection contemplated by the security arrangement before 

default was direct (i.e., payment by the account debtor to the assignee, 

"notification" financing) or indirect (i.e., payment by the account debtor to 

the assignor, "non-notification" financing).  By agreement, of course, the 

secured party may have the right to give notice and to make collections before 

default. 

 

2. In one form of accounts receivable financing, which is found in the 

"factoring" arrangements, which are common in the textile industry, the 

assignee assumes the credit risk-that is, he buys the account under an 

agreement which does not provide for recourse or charge-back against the 

assignor in the event the account proves uncollectible.  Under such an 

arrangement, neither the debtor nor his creditors have any legitimate concern 

with the disposition which the assignee makes of the accounts.  Under another 

form of accounts receivable financing, however, the assignee does not assume 

the credit risk and retains a right of full or limited recourse. or charge-back 

for uncollectible accounts.  In such a case, both debtor and creditors have a 

right that the assignee not dump the accounts, if the result will be to 

increase a possible deficiency claim or to reduce a possible surplus. 

 

3. Where an assignee has a right of charge-back or a right of recourse, 

Subsection (B) provides that liquidation must be made with due regard to the 

interest of the assignor and of his other creditors—"in a commercially 

reasonable manner" (compare § 9–504 and see § 9–507(B)) and the proceeds 

allocated to the expenses of realization and to the indebtedness.  If the 

"charge-back" provisions of the assignment arrangement provide only for 

"charge-back" of bad accounts against a reserve, the debtor's claim to surplus 

and his liability for a deficiency are limited to the amount of the reserve. 

 

4. Financing arrangements of the type dealt with by this section are between 

businessmen.  The last sentence of Subsection (B) therefore preserves freedom 

of contract, and the Subsection recognizes that there may be a true sale of 

accounts or chattel paper, although recourse exists.  The determination whether 

a particular assignment constitutes a sale or a transfer for security is left 

to the courts.  Note that, under § 9–102, this article applies both to sales 

and to security transfers of such intangibles. 

 

 Cross References 

 

Sections 9–205 and 9–306. 

 

Point 3:  Sections 9–504 and 9–507(B). 

 

Point 4:  Sections 9–102(A)(2) and 9–104(F). 

 

 Definitional Cross References 



 

"Account".  Section 9–106. 

 

"Account debtor".  Section 9–105. 

 

"Agreement".  Section 1–201. 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Instrument".  Section 9–105. 

 

"Notify".  Section 1–201. 

 

"Proceeds".  Section 9–306. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

 Special Plain Language Comment 

 

This section describes the operation of a remedy by which the secured party may 

enforce collection of collateral in the form of rights to payment owing to the 

debtor. 

 

§ 9–503. Secured party's right to take possession after default 

 

 A secured party has on default the right to take possession of the 

collateral solely in accordance with the Navajo law which does not permit a 

secured party to repossess personal property of Navajo Indians without judicial 

process.  See 7 N.N.C. § 621.  If the security agreement so provides, the 

secured party may require the debtor to assemble the collateral and make it 

available to the secured party at a place to be designated by the secured party 

which is reasonably convenient to both parties.  Without removal a secured 

party may, in accordance with applicable Navajo law, render equipment unusable, 

and may dispose of collateral on the debtor's premises under § 9–504. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

Note.  Repossession moved from 7 N.N.C. § 607 to 7 N.N.C. § 621. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

503 of the Uniform Commercial Code as adopted by the states, except that 

repossession of collateral located within Navajo Indian Country and entry on 

Navajo Indian Country to exercise such remedies must be done in accordance with 

applicable Navajo law. 



 

Commentary.  Under this article the secured party's right to possession of the 

collateral (if he is not already in possession as pledgee) accrues on default 

unless otherwise agreed in the security agreement.  In the case of collateral 

such as heavy equipment, the physical removal from the debtor's plant and the 

storage of the equipment pending resale maybe exceedingly expensive and in some 

cases impractical.  The section therefore provides that in lieu of removal, the 

lender may render equipment unusable or dispose of collateral on the debtor's 

premises.  The authorization to render equipment unusable or to dispose of 

collateral without removal would not justify unreasonable action by the secured 

party, since, under § 9–504(C), all his actions in connection with disposition 

must be taken in "commercially reasonable manner".  However, all such remedies 

of the secured party must be exercised on Navajo Indian Country in accordance 

with the laws and procedures of that jurisdiction. 

 

 Cross References 

 

Section 9–504. 

 

 Definitional Cross References 

 

"Action".  Section 1–201. 

 

"Collateral".  Section 9–105. 

 

"Debtor".  Section 9–105. 

 

"Equipment".  Section 9–109. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

Navajo Rules of Court Relating to Repossession. 

 

 Special Plain Language Comment 

 

This section describes the remedy of the secured party after default by the 

debtor on the obligation secured by collateral to recover possession of that 

collateral from the debtor or to enter the debtor's property in order to 

assemble the collateral, to render the collateral inoperable, or to sell it. 

 

§ 9–504. Secured party's right to dispose of collateral after default;  effect 

of disposition 

 

 A. A secured party after default may sell, lease or otherwise dispose of 

any or all of the collateral in its then condition or following any 

commercially reasonable preparation or processing.  Any sale of goods is 

subject to the Article on Sales (Article 2).  Unless otherwise provided in the 

security agreement, the proceeds of disposition shall be applied in the order 

followed to: 

 



  1. The reasonable expenses of retaking, holding, preparing for sale 

or lease, selling, leasing and the like and, to the extent provided for 

in the agreement and not prohibited by law, the reasonable attorneys' 

fees and legal expenses incurred by the secured party;  and 

 

  2. The satisfaction of indebtedness secured by the security 

interest under which the disposition is made;  and 

 

  3. The satisfaction of indebtedness secured by any subordinate 

security, interest in the collateral if written notification of demand 

therefor is received before distribution of the proceeds is completed.  

If requested by the secured party, the holder of a subordinate security 

interest must seasonably furnish reasonable proof of his interest, and 

unless he does so, the secured party need not comply with his demand. 

 

 B. If the security interest secures an indebtedness, the secured party 

must account to the debtor for any surplus, and, unless otherwise agreed, the 

debtor is liable for any deficiency.  But if the underlying transaction was a 

sale of accounts or chattel paper, the debtor is entitled to any surplus or is 

liable for any deficiency only if the security agreement so provides. 

 

 C. Disposition of the collateral may be by public or private proceedings 

and may be made by way of one or more contracts.  Sale or other disposition may 

be as a unit or in parcels and at any time and place and on any terms, but 

every aspect of the disposition including the method, manner, time, place and 

terms must be commercially reasonable.  Unless collateral is perishable or 

threatens to decline speedily in value or is of a type customarily sold on a 

recognized market, reasonable notification of the time and place of any public 

sale or reasonable notification of the time after which any private sale or 

other intended disposition is to be made shall be sent by the secured party to 

the debtor, if he has not signed after default a statement renouncing or 

modifying his right to notification of sale.  In the case of consumer goods no 

other notification need be sent.  In other cases notification shall be sent to 

any other secured party from whom the secured party has received (before 

sending his notification to the debtor or before the debtor's renunciation of 

his rights) written notice of a claim of an interest in the collateral.  Such 

notices must be delivered personally or be deposited in the United States mail 

postage prepaid addressed:  (i) to the debtor at his address as set forth in 

the financing statement or in the security agreement or at such other address 

as may have been furnished to the secured party for such purpose, or if no 

address has been so set forth or furnished, at his last known address;  and 

(ii) to any other secured party at the address set forth in his request for 

notice.  Unless a debtor is entitled to greater notice and advertising by 

agreement, there is a rebuttable presumption that:  (i) a private sale or 

disposition notice shall be commercially reasonable if it is given at least 10 

days in advance of the disposition;  and (ii) a public sale or disposition 

notice shall be deemed commercially reasonable if it is given at least 10 days 

in advance of the disposition and if notice of the time and place of such 

disposition is given at least five days before such disposition by publication 

at least twice in both a newspaper of general circulation in the county in 

which the sale is to be held and a newspaper of general circulation in the 

Navajo Indian Country.  Any public sale or disposition may be postponed from 

time to time by public announcement at the time and place last scheduled for 

the disposition and by commercially reasonable notice of the new sale or 



disposition.  The secured party may buy at any public sale, and, if the 

collateral is of a type customarily sold in a recognized market or is of a type 

which is the subject of widely distributed standard price quotations, he may 

buy at private sale. 

 

 D. When collateral is disposed of by a secured party after default, the 

disposition transfers to a purchaser for value all of the debtor's rights 

therein, discharges the security interest under which it is made and any 

security interest or lien subordinate thereto.  The purchaser takes free of all 

such rights and interests even though the secured party fails to comply with 

the requirements of this part or of any judicial proceedings: 

 

  1. In the case of a public sale, if the purchaser has no knowledge 

of any defects in the sale and if he does not buy in collusion with the 

secured party, other bidders or the person conducting the sale;  or 

 

  2. In any other case, if the purchaser acts in good faith. 

 

 E. A. person who is liable to a secured party under a guaranty, 

indorsement, repurchase agreement or the like and who receives a transfer of 

collateral from the secured party or is subrogated to his rights has thereafter 

the rights and duties of the secured party.  Such a transfer of collateral is 

not a sale or disposition of the collateral under this article. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

504 of the Uniform Commercial Code as adopted by the states, except that 

certain issues are clarified such as the notice arrangement.  In order to 

prevent uncertainty concerning reasonable time for notice of a sale or 

disposition, the Subsection (C) states a rebuttable presumption for a 

satisfactory minimum notice standard which will create a "safe harbor" in all 

but the most unusual cases where greater notice is obviously necessary (e.g., 

in order to allow advertising of specialty collateral in a specialized trade 

publication).  Nothing in this section is intended to discourage greater notice 

or advertising, and this section focuses solely upon minimum standards. 

 

Commentary.  1. Although public sale is recognized, it is hoped that private 

sale will be encouraged where, as is frequently the case, private sale through 

commercial channels will result in higher realization on collateral for the 

benefit of all parties.  The only restriction placed on the secured party's 

method of disposition is that it must be commercially reasonable.  In this 

respect this section follows the provisions of the section on resale by a 

seller following a buyer's rejection of goods. (§ 2–706).  Subsection (A) does 

not restrict disposition to sale:  the collateral may be sold, leased or 

otherwise disposed of-subject of course to the general requirement of 

Subsection (B) that all aspects of the disposition be "commercially 

reasonable".  Section 9–507(B) states some tests as to what is "commercially 

reasonable". 

 



2. Subsection (A) contains provisions for the application of proceeds and for 

the debtor's right to surplus and liability for deficiency.  Under Subsection 

(A)(3) the secured party, after paying expenses of retaking and disposition and 

his own debt, is required to pay over remaining proceeds to the extent 

necessary to satisfy the holder of any junior security interest in the same 

collateral if the holder of the junior interest has made a written demand and 

furnished on request reasonable proof of his interest.  This provision is 

necessary in view of the fact that under Subsection (D) the junior interest is 

discharged by the disposition.  Since the requirement is conditioned on written 

demand, it should not result in undue burden on the secured party making the 

disposition.  It should be noted also that under § 9–112 where the secured 

party knows that the collateral is owned by a person who is not the debtor, the 

owner of the collateral and not the debtor is entitled to any surplus. 

 

3. In any security transaction the debtor (or the owner of the collateral if 

other than the debtor:  see § 9–112) is entitled to any surplus which results 

from realization on the collateral.  The debtor will also, unless otherwise 

agreed, be liable for any deficiency, and Subsection (B) so provides.  Since 

this article covers sales of certain intangibles as well as transfers for 

security, the Subsection also provides that (apart from agreement) the right to 

surplus or liability for deficiency does not accrue where the transaction 

between debtor and secured party was a sale and not a security transaction. 

 

4. Subsection (D) provides that a purchaser for value from a secured party 

after default takes free of any rights of the debtor and of the holders of 

junior security interests and liens, even though the secured party has not 

complied with the requirements of this part or of any judicial proceedings.  

Where the purchaser for value has bought at a public sale, he is protected 

under paragraph (1) if he has no knowledge of any defects in the sale and was 

not guilty of collusive practices.  Where the purchaser for value has bought at 

a private sale he must, to receive the protection of paragraph (2), qualify in 

all respects as a purchaser in good faith.  Thus, while the purchaser at a 

private sale is required to proceed in the exercise of good faith, the 

purchaser at public sale is protected so long as he is not actively in bad 

faith, and is put under no duty to inquire into the circumstances of the sale. 

 

5. Under Subsection (C), the secured party in most cases is required to give 

reasonable notification of disposition to the debtor unless the debtor has 

after default signed a statement renouncing or modifying his right to 

notification of sale.  The secured party must also (except for consumer goods) 

give notice to any other secured parties who have in writing given notice of a 

claim of an interest in the collateral.  This latter notice must be given 

before the debtor renounces his rights or before the secured party gives his 

notification to the debtor.  Compare § 9–505(B).  Except for the requirement of 

notification, there is no statutory period during which the collateral must be 

held before disposition. "Reasonable notification" is not defined in this 

article, although certain rebuttable presumptions are included as guides to the 

parties.  At a minimum, notice must be sent in such time that persons entitled 

to receive it will have sufficient time to take appropriate steps to protect 

their interests by paying the defaulted obligation or by taking part in the 

sale or other disposition if they so desire. 

 

6. No period is set within which the disposition must be made, except in the 

case of consumer goods which under § 9–505(A) must in certain instances be sold 



within 90 days after the secured party has taken possession.  The failure to 

prescribe a statutory period during which disposition must be made is in line 

with the policy adopted in this article to encourage disposition by private 

sale through regular commercial channels.  It may, for example, be wise not to 

dispose of goods when the market has collapsed, or to sell a large inventory in 

parcels over a period of time instead of in bulk.  Note, however, that under 

Subsection (C) every aspect of the sale or other disposition of the collateral 

must be commercially reasonable;  this specifically includes, method, manner, 

time, place and terms.  See § 9–507(B).  Under that provision a secured party 

who without proceeding under § 9–505(B) held collateral a long time without 

disposing of it, thus running up large storage charges against the debtor, 

where no reason existed for not making a prompt sale, might well be found not 

to have acted in a "commercially reasonable" manner.  See also § 1–203 on the 

general obligation of good faith. 

 

 Cross References 

 

Point 1:  Sections 2–706 and 9–507(B). 

 

Point 2:  Section 9–112. 

 

Point 3:  Sections 9–102(A)(2) and 9–112. 

 

Point 4:  Section 2–706. 

 

Point 6:  Sections 9–505 and 9–507(B). 

 

 Definitional Cross References 

 

"Account".  Section 9–106. 

 

"Agreement".  Section 1–201. 

 

"Chattel paper".  Section 9–105. 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 

 

"Contract".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Financing statement".  Section 9–402. 

 

"Gives" notification.  Section 1–201. 

 

"Good faith".  Section 1–201. 

 

"Goods".  Section 9–105. 

 

"Knowledge".  Section 1–201. 

 

"Person".  Section 1–201. 



 

"Proceeds".  Section 9–306. 

 

"Purchaser".  Section 1–201. 

 

"Receives" notification.  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Sale".  Sections 2–106 and 9–105. 

 

"Secured party".  Section 9–105. 

 

"Security agreement".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Send".  Section 1–201. 

 

"Term".  Section 1–201. 

 

"Value".  Section 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the procedures for a secured party to follow in selling 

or otherwise disposing of the collateral after default on the secured 

obligation of the debtor. 

 

§ 9–505. Compulsory disposition of collateral;  acceptance of the collateral as 

discharge obligation 

 

 A. If the debtor has paid sixty percent (60%) of the cash price in the 

case of a purchase money security interest in consumer goods or sixty percent 

(60%) of the loan in the case of another security interest in consumer goods, 

and the debtor has not signed after default a statement renouncing or modifying 

his rights under this part, a secured party who has taken possession of 

collateral must dispose of it under § 9–504, and, if the secured party fails to 

do so within 90 days after he takes possession, the debtor at his option may 

recover in conversion or under § 9–507(A) on secured party's liability. 

 

 B. In any other case involving consumer goods or any other collateral, a 

secured party in possession may, after default, propose to retain the 

collateral in satisfaction of the obligation (or, if agreed by the debtor after 

default, in satisfaction of an agreed part of the obligation).  Written notice 

of such proposal shall be sent to the debtor and, except in the case of 

consumer goods, notice shall be sent to any other secured party from whom the 

secured party has received (before sending his, notice to the debtor) written 

notice of a claim of an interest in the collateral.  If the secured part/ 

receives objection in writing from the debtor or other secured party entitled 

to receive notification within 30 days after the notice was sent, the secured 

party must dispose of the collateral under § 9–504 or collect collateral 



consisting of rights to payment under § 9–502.  In the absence of such written 

objection, the secured party may retain the collateral in satisfaction of the 

debtor's obligation. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as 9–505 

of the Uniform Commercial Code as adopted by the states, except that it (i) 

clarifies the right of the debtor to agree after default to a transfer of 

collateral in satisfaction of less than all of the debt, ii) maintains the 

absolute right of the debtor to written notice from the 1962 version of the 

Uniform Commercial Code (this section was modified in the 1972 amendments to 

permit waiver of such notice by the debtor), (iii) maintains the 30-day notice 

period from the 1962 version of the Uniform Commercial Code;  and (iv) 

clarifies the right of a secured party whose proposal has been rejected to 

collect rights to payment under § 9–502 instead of selling them under § 9–504. 

 

Commentary.  1. Experience has shown that the parties are frequently better off 

without a resale of the collateral;  hence this section sanctions an 

alternative arrangement.  In lieu of resale or other disposition, the secured 

party may propose under Subsection (B) that he keep the collateral as his own, 

thus discharging the obligation and abandon any claim for a deficiency unless 

otherwise agreed by the debtor after default.  This right may not be exercised 

in the case of consumer goods where the debtor has paid sixty percent (60%) of 

the price or obligation and thus has a substantial equity, and this right may 

be exercised in other cases only on notification to the debtor, and (except in 

the case of consumer goods) to any other secured party who was given written 

notice of a claim of an interest in the collateral.  In the latter case, notice 

must be given before the secured party sends his notice to the debtor.  The 

secured party may keep the goods in lieu of sale on failure of anyone receiving 

notification to object within 30 days. 

 

2. When an objection is received by the secured party, he must then proceed to 

dispose of the collateral in accordance with § 9–504 (or, in the case of rights 

to payment, to collect it under § 9–502), and on failure to do so would incur 

the liabilities set out in § 9–507.  In the case of consumer goods where sixty 

percent (60%) of the price or obligation has been paid, the disposition must be 

made within 90 days after possession taken.  For failure to make the sale 

within the 90-day period the secured party. is liable in conversion or 

alternatively may incur the liabilities set out in § 9–507.  In the absence of 

objection the secured party is bound by this notice. 

 

3. After default (but not before) a consumer-debtor who has paid sixty percent 

(60%) of the cash price may sign a written renunciation of his rights to 

require resale of the collateral. 

 

 Cross References 

 

Sections 9–504 and 9–507(A). 

 



 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 

 

"Debtor".  Section 9–105. 

 

"Knows".  Section 1–201. 

 

"Notice".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Purchase money security interest".  Section 9–107. 

 

"Receives" notification.  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 

"Send".  Section 1–201. 

 

"Signed".  Section 1–201. 

 

"Written".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes a procedure whereby the secured party enforces his 

proposal to keep the collateral in satisfaction of the secured obligation 

unless the debtor objects within thirty (30) days, except in certain specified 

cases involving consumer goods or other agreements among the parties. 

 

§ 9–506. Debtor's right to redeem collateral 

 

 At any time before the secured party has disposed of collateral or 

entered into a contract for its disposition under § 9–504 or before the 

obligation has been discharged under § 9–505(B), the debtor or any other 

secured party may (unless otherwise agreed in writing after default) redeem the 

collateral by tendering fulfillment of an obligations secured by the collateral 

as well as the expenses reasonably incurred by the secured party in retaking, 

holding and preparing the collateral for disposition, in arranging for the 

sale, and, to the extent provided in the agreement and not prohibited by law, 

his reasonable attorneys' fees and legal expenses. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 



 

Changes.  This section is intended to have the same meaning and effect as § 9–

506 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  Except in the case stated in § 9–505(A) (consumer goods) the 

secured party is not required to dispose of collateral within any stated period 

of time.  Under this section so long as the secured party has not disposed of 

collateral in his possession or contracted for its disposition, and so long as 

his right to retain it has not become fixed under § 9–505(B), the debtor or 

another secured party may redeem.  The debtor must tender fulfillment of all 

obligations secured, plus certain expenses:  if the agreement contains a clause 

accelerating the entire balance due on default in one installment, the entire 

balance would have to be tendered. "Tendering fulfillment" obviously means more 

than a new promise to perform the existing promise;  it requires payment in 

full of all monetary obligations then due and, performance in full of all other 

obligations then matured.  If unmatured obligations remain, the security 

interest continues to secure them as if there had been no default. 

 

Under § 9–504 the secured party may make successive sales of parts of the 

collateral in his possession.  The fact that he may have sold or contracted to 

sell part of the collateral would not affect the debtor's right under this 

section to redeem what was left.  In such a case, of course, in calculating the 

amount required to be tendered the debtor would receive credit for net proceeds 

of the collateral sold. 

 

 Cross References 

 

Sections 9–504 and 9–505. 

 

 Definitional Cross References 

 

"Agreement".  Section 1–201. 

 

"Collateral".  Section 9–105. 

 

"Contract".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Secured party".  Section 9–105. 

 

"Writing".  Section 1–201. 

 

 Special Plain Language Comment 

 

This section describes the debtor's right to reclaim his collateral by 

satisfying the secured obligations and certain expenses of the secured party 

before the secured party has disposed of such collateral or obligated himself 

to do so. 

 

§ 9–507. Secured party's liability for failure to comply with this part 

 

 A. If it is established that the secured party is not proceeding in 

accordance with the provisions of this part, disposition may be ordered or 



restrained on appropriate terms and conditions.  If the disposition has 

occurred, the debtor or any person entitled to notification or whose security 

interest has been made known to the secured party prior to the disposition has 

a right to recover from the secured party any loss caused by a failure to 

comply with the provisions of this part.  If the collateral is consumer goods, 

the debtor has a right to recover, in any event, an amount not less than the 

credit service charge plus ten percent (10%) of the principal amount of the 

debt or the time price differential plus ten percent (10%) of the cash price. 

 

 B. The fact that a better price could have been obtained by a sale at a 

different time or in a different method from that selected by the secured party 

is not of itself sufficient to establish that the sale was not made in a 

commercially reasonable manner.  If the secured, party either sells the 

collateral in the usual manner in any recognized market therefor, or if he 

sells at the price current in such market at the time of his sale, or if he has 

otherwise sold in conformity with reasonable commercial practices among dealers 

in the type of property sold, he has sold in a commercially reasonable manner.  

The principles stated in the two preceding sentences with respect to sales also 

apply as may be appropriate to other types of disposition.  A disposition which 

has been approved in any judicial proceeding or by any bona fide creditors' 

committee or representative of creditors shall conclusively be deemed to be 

commercially reasonable, but this sentence does not indicate that any such 

approval must be obtained in any case nor does it indicate that any disposition 

not so approved is not commercially reasonable. 

 

 History 

 

CJA–1–86, January 29, 1986. 

 

 Official Comment 

 

Changes.  This section is intended to have the same meaning and effect as § 9–

507 of the Uniform Commercial Code as adopted by the states. 

 

Commentary.  1. The principal limitation on the secured party's right to 

dispose of collateral is the requirement that he proceed in good faith (§ 1–

203) and in a commercially reasonable manner.  See § 9–504.  In the case where 

he proceeds, or is about to proceed, in a contrary manner, it is vital both to 

the debtor and other creditors to provide a remedy for the failure to comply 

with the statutory duty.  This remedy will be of particular importance when it 

is applied prospectively before the unreasonable disposition has been 

concluded.  This section therefore provides that a secured party proposing to 

dispose of collateral in an unreasonable manner, may, by court order, be 

restrained from doing so, and such an order might appropriately provide either 

that he proceed with the sale or other disposition under specified terms and 

conditions, or that the sale be made by a representative of creditors where 

insolvency proceedings have been instituted.  The section further provides for 

damages where the unreasonable disposition has been concluded, and, in the case 

of consumer goods, states a minimum recovery. 

 

A case may be put in which the liquidation value of an insolvent estate would 

be enhanced by disposing of all the debtor's property (including that subject 

to a security interest) in the liquidation proceeding and in which, if a 

secured party repossesses and sells that part of the property which he holds as 



collateral, the remainder will have little or no resale value.  In such a case 

the question may arise whether a particular court has the power to control the 

manner of disposition, although reasonable in other respects, in order to 

preserve the estate for the benefit of creditors.  Such a power is no doubt 

inherent in a federal bankruptcy court, and perhaps also in other courts of 

equity administering insolvent estates. 

 

2. In view of the remedies provided the debtor and other creditors in 

Subsection (A) when a secured party does not dispose of collateral in a 

commercially reasonable manner, it is of great importance to make clear what 

types of disposition are to be considered commercially reasonable, and in an 

appropriate case to give the secured party means of getting, by court order or 

negotiation with a creditors' committee or a representative of creditors, 

approval of a proposed method of disposition as a commercially reasonable one.  

Subsection (B) states rules to assist in the determination, and provides for 

such advance approval in appropriate situations.  One recognized method of 

disposing of repossessed collateral is for the secured party to sell the 

collateral to or through a dealer—a method which in the long run may realize 

better average returns, since the secured party does not usually maintain his 

own facilities for making such sales.  Such a method of sale, fairly conducted, 

is recognized as commercially reasonable under the second sentence of 

Subsection (B).  However, none of the specific methods of disposition set forth 

in Subsection (B) is to be regarded as either required or exclusive, provided 

only that the disposition made or about to be made by the secured party is 

commercially reasonable. 

 

 Cross References 

 

Point 1:  Section 1–203, 9–202 and 9–504. 

 

 Definitional Cross References 

 

"Collateral".  Section 9–105. 

 

"Consumer goods".  Section 9–109. 

 

"Creditor".  Section 1–201. 

 

"Debtor".  Section 9–105. 

 

"Knows".  Section 1–201. 

 

"Notification".  Section 1–201. 

 

"Person".  Section 1–201. 

 

"Representative".  Section 1–201. 

 

"Rights".  Section 1–201. 

 

"Secured party".  Section 9–105. 

 

"Security interest".  Section 1–201. 

 



 Special Plain Language Comment 

 

This section describes the penalties for bad faith or commercially unreasonable 

acts by the secured party and procedures for protection of the debtor and other 

interested creditors from such wrongful conduct.  The section also provides 

some clarification guiding the secured creditor in the proper method of 

exercising his remedies. 

 

Title 6 

 

Community Development 

 
Chapter 1. Community Activities and Development 

 

Subchapter 1. Generally 

 

§ 1. Statement of policy 

 

 Political, social, educational, and recreational activities of the local 

community shall be centered in the chapter houses and community centers.  A 

more direct relationship of the local community to the Navajo Nation Council 

shall be fostered as recommended in Resolution CJ–20–55.  In order to achieve 

community development, chapter houses and community centers shall be used for a 

variety of purposes such as adult education, health clinics, recreation, social 

activities, laundry, bathing, sewing, and meetings. 

 

 History 

 

ACJ–40–57, June 21, 1957. 

 

CF–35–57, February 15, 1957. 

 

§ 2. Community participation 

 

 In order to develop a feeling of self-reliance, responsibility, and pride 

in each local community, a program of community organization and planning shall 

be conducted in each community to achieve the following objectives: 

 

 A. To explain the plan and aims for the Navajo Nation construction of 

community buildings and the role of the local community in relationship to the 

over-all program. 

 

 B. To allow each community to participate in developing a planned program 

for using the new facilities and to select the type of building and its 

location. 

 

 C. To develop a custodial responsibility in the community so that the 

building and its equipment will be properly maintained. 

 

 D. To encourage the community to contribute labor, materials, equipment 

or ideas in the construction of the building, and thereby to maximize the 

feeling of community ownership and responsibility for the chapter house or 

community center. 


